IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH, JAIPUR.

ja1‘puf, the ;Jl}ay of August, 2009
CORAM :
HON'BLE MR.M.L.CHAUHAN, JUD’I.‘CIAL MEMBER

HON’BLE MR.B.L.KHATRI, ADMINISITRATIVE MEMBER

1. .QRIGINAL APPLICATION No.472/2005

Satpal Antil,
Executive Engineer,
Postal Civil Division,
Jaipur.
... Applicant

(By Advocates : Shri C.B.Sharma, proxy counsel for
Shri Dharmendra Jain )

Versus

1. Union of India through
Secretary to the Govt.,
Department of Posts,
Dak Bhawan,

Sansad Marg,
‘New Delhi.

2. Union of India through
Secretary to the Govt,,
Department of Telecom,
Sanchar Bhawan,

New Delhi.

3. Chief Engineer (Civil),
‘Department of Posts,
Dak Bhawan,
Sansad Maryg,
New Delhi.

4. Deputy Director General (C),
Department of Telecommunication,
12" Floor, Sanchar Bhawan,
New Delhi.

5. Shri C.Madhilagan,
Assistant Engineer,
Postal Civil Sub Division,
Chennai.

\4%/ ... Respondents
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(By Advocate : Ms. Kavita Bhati, proxy counsel for Shri Kunal
Rawat) :

2. ORIGINAL APPLICATION N0.499/2006

Satpal Antil,
Assistant Engineer (Civil),
Postal Civil Sub Division-I,
Jaipur.
... Applicant

(By Advocate : Shri C.B.Sharma)

Versus

1. Union of India through
Secretary to the Govt.,
Department of Posts,
Ministry of Communication &
Information Technology,

20, Ashoka Road,
Dak Bhawan,
New Delhi.

2. Union of India through
Secretary to the Govt,,
Department of Telecom,
Sanchar Bhawan,

New Delhi.

3. Shri C.Madhilagan,

Assistant Engineer,
Postal Civil Sub Division,
Chennai.

... Respondents .

(By Advocate : Ms. Kavita Bhati, proxy counsel for Shri Kunal
Rawat) _

ORDER

PER HON’'BLE MR.M.L.CHAUHAN

%

By way of this common order, we propose to dispose of

both these OAs filed by the same applicant.

2. In OA 472/2005, the applicant has pmycd that the .

respondents may be directed to prepare seniority of the

Assistant Engineers and thercafter consider his case for further
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promotion. It has further been -prayed that order of the
Telecommunication Department for treating two departments as

one may be held illegal.

3. | In OA 4»99/2606, the applicant "has also sought identical
relief with a further prayer that the Department of T(.-}l(_—':(‘.é]'ﬂ
(DOT, for short] may nolt pass any ordm; pertaining to the
Department 6f Posts [DOP, for short] and services of the
applicant may be régul‘arizéd in the cadre of Exccutive Engineer
dgainst the vacant post avajlable with the DOP in respect of>
those employees who had opted to coﬁtinue in tho government
service, by quashing the order dated 6.10.2006 (Ann.A/1) as also
thé order dated 3.10.2005 (Ann.A/2), whereby posting and
transfer in the grade of Executive Engineer \-.v'ere. ordered with
immediate effect and on promotion the persons were allocated

to DOP.

4. Briefly stated, facts of the (:'asl(—‘. are that the applicant is at
present workir;g as Assistant F:Inginéer in the DOP. Grievance of
the apblicant_. in these cases is regarding _pl.'omol:_i_on Lo ('.;,roup-'/»\
cadre. vAdx_nitted facts are that the applicanl exercised his
option as Junior Engineer in the Deparlment of Posts (DOJP) at
the time of bifurcation of the P&T (Civil Wing) i;'nl;(j DOP and
' DOT, whereas some other Apersons exercised their option for
absorption . into DOT. The applicant walsl further granted-
" promotion in: the Group-B cadre. It may be stated t:hal;‘in the
two Wings, control of cadre managemént was to be done by the

DOT.

5. It is admitted case between the parties that the applicant

was granted promotion in Group-B cadre by the DOT, beimg a
'y '



cadre controlling authority. Case of the applicant is that as can
be seen from the RMP Rules (Ann.R/1), issued vide Cazette
Notificatioﬁ dated 6.8.94, for the post of Executive Engineer, as -
per Schedule-1, 94 posts of the Executive Engineer (Civil) were
allocated to the DOT, whercas 32 posts were allocated to the

DOP.

6. Further grievance of the applicant is that once 32 posts of

Executive Engineer have been allocated to the DOP, il is not

permissible for the respondents to fill those posts from lhe -
o

employees belonging to BSNL/MTNL and also those who had
exercised option to be absorbed in the Government service and

in fact they were absorbed as such.

7. Further grievance of the applicant is that even if some of
the Group-B employeés, who had exercised option for their:
absorption in the Government, have been declared surplus, they

cannot be assigned seniority over and above the applicant, wi

10
belongs to DOP. In case such employee has to be a('lju:e;tbfcwl.‘”
being surplus, at the most they can be absorbed in the Group-Ih
cadre at bottom seniority in the DOP and the DOP shoul:dL

proceed to fill-up these 32 posts on that premise.

8. Learned counsel for the applicant has also drawn our
attention to the DO letter dated 30.5.2008, written by the DOT
to the DOP. At this stage, it will be useful to quote para-2&4 ot

the said DO letter, as follows :

“2.  After the formation of BSNL, all the Group 3
posts have been transferred to BSNL and there is no
Group B post in DOT. DOT cadre Group B officers
are manning some of the posts in Postal Civil Wing.
The remaining vacant posts in Group B are to be
filled up by DOP. The officials in Group C D cadre
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those who got absorbed in DOP and recruited by
DOP subsequently are DOP employees. DOP is the
cadre controlling authority in respect of such
officials and their promotion to Group B shall be
made by DOP. Hence DOP may carry out the cadre
management of Group B cadre. '

4. The Group A cadre absorption process is not
complete and the matter is subjudice. Hence DOT
to continue. with the cadre management of Group A
Officers for some more time till the abhsorption
process of Group-A officers is completed and DOP is
in a position to take over the entire cadre
management functions of the officers working in tho
postal civil wing. However, in respect of officers
appointed in Group B.cadre by DOP, their promotion
to Group A shall be processed by Department of
Posts.” :

9.  From the pc')rl‘.i(_m, as quoted above, ‘it l% evident L!iut. the |
DOT has authorised the DOP to make appointment in Group-B
cadre in respect of the posts éllr.)c-al;().cl lo the DOP in that cadre
and also to proéess the case of promotion to Group-A posts.
Apprehension of the applicant is that the respondents are nol.
processing the matter in the right persmc;:c:five as the persons
who have been declared surplus by the Government shall also

be considered in preference to the applicant.

10.  Notices of these OAs.were given to the respondents, who

have filed their reply opposing the claim of the applicant,

11.  The matter was heard on different dates and finally when

the matter was heard on 10.8.2009, this Tribunal passed the

following order :

“The respondents have filed MA 19/2008 in OA
499/2006. In para 5 & 6 of this MA, the
respondents have categorically stated that
the applicant is net at all eligible for
promotion to the post of Executive Engineer
and have made the following averments




“5. For promotion from AE(C)to;
EE(C)not only the seniority in the feeder

grade of Assistant Engineer (C) but also the

eligibility service and degree in Civil

Engineering as prescribed in the Recruitment

Rules, are mandatory requirement for
consideration.
6. That since the applicant did not

fulfill the requisite/prescribed recruitment

rules applicable for promotion from Group-B
officers to Group A hence the applicant’s
case was not considered for promotion from
Assistant Engineer to Executive Engineer.”

The respondents have also biought to

our notice the Recruitment and Promotion

Rules for the post of Executive Engineer-

- (Civil), perusal of these rules shows that
50% from Assistant Engineers (Civil), who
have completed probation and have rendered

not less ‘than 8 years regular service in the

grade and possess a degree in engineering or

equivalent are entitled to be promoted to

the post of Executive Engineer.

However, there is a ‘Note’ below Rule

4(ii), which is in the following terms

“However, the existing incumbents
holding the post of Assistant Engineer
(Civil) on a regulari basis on the date of
notification of these rectt. rules shall
continue to be eligible for promotion to ‘the
post of Executive Engineer if they possess a
Diploma in Civil Engg. from a recognized
University/Institution or equivalent and 8
years regular service in the grade.”

These rules are applicable to those
employees who are holding the post of

Assistant Engineer on the date the rules

were notified i.e. August 6, 199%4.

Admittedly, the applicant was promoted
as Assistant Engineer (Civil) after that
date i.e. in the year 1997. ~Since the
applicant does not fulfill the requisite
eligibility condition for promotion to the
posﬁ of Executive Engineer, it is not open
for him to challenge the said promotion.

Learned counsel for  the applicant,
however, seeks time to study the matter.

g

Let the matter be listed on 26.8.2009.”
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12, Pufsuant to the ()l)sel'{(alt;ions made ahove, learned counsel
for the parties were heércl. Learned counsel for the applicant
argued that no 'dc_mbt, ‘the applicant was govern'er_l by the
Recruitment and Promotion. Rules of | P&T 'Buildi‘ng Waorks
; (G[‘OLI[);A) Sérgices, as notified vide notification dated 15.7.1994
and published on 6.8.1994, but after bifurcation of the P&T Civil
Wing jnto- DOP and _DOT, ‘the applicant is not governed for.
promotion to the: post of Execut.ive Engineer by the aforesaid
rules éo long as_the DOPA"d_o not frafn‘e its separate f_:l,,a.ri.ul"ory
rules. It was further érgued that BSNL has framed its separate
.rules in respect of the employees who have been ahsorbed in it
and onvtﬁat parity it was incumbent upon the DOP to. frame its

separate statutory rules.

13.  We have given due consideration to the submission made
by learned counsel for th(-z-,app]icezmt. We are not impressed at
all with the submission so ﬁmde. Aclxnitt(—:c“;n at initial stage, the
conditioﬁs of seh/ices of. Lhe app]ﬁfanL and further promotion
avenueé were governed 16;1_\,:41111(-) statutory rules as published on »
6.8_.1'994. As can be s(—)en'ﬁ‘om Schedule-1 al,.t,ached.y\?_i!_:h the
Recruitment Rules for dif:fc—zrént 15()5!;5 in the P&T Building Works .
~(Grmip—A) Services, ¢adre of the Executive 'Engino.eré consisted
of 126 posts, out of which 94 postﬁs belonged to DOT, whereas

32 posts helonged to DOP. -

14. - As already noticed above, grievance of the applicant is
regarding filling up of the said 32&)051:5 of- Fxecutive Engineer
in the DOP from the Assistant Fnginears b(-’:lc‘mghig 1o that ’»
department without r;:r.)Ansid.(_;.ri|'xg_; the  employees who have

already cexercised Llheir option Lo absorb in the gevernment
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service and in any case if they are to be considered for

promotion alongwith the Assistant Engineer =~ of Postal
Department, in that eventuality they should be shown in the
bottom seniority. Contention of learned counsel for the
applicant that the applicant is not governed by the Recruitment
and Promotion Rules of P&T Civil Wing, pub]isﬁed on 6.8.1994
is wholly misconceived. The fact remains that the DOP has not
framed any separate rules till date and the 32 posts of Executive
Engineers which are included in Schedule-I are a part of the
aforesaid rules. Simply because the DOT/BSNL have
subsequently framed sepafate rules for their employees who

have been absorbed in that organization is no ground to hold

that the P&T Civil Wing Rules, 1994 are not applicable in the

case of the employees belonging to DOP. Admittedly, the
applicant is not eligible for promotion to the post of Executive
Engineer in terms of the rules, as quoted above. As such,
according to us, it is not permissible for the app]icaht Lo

challenge the promotion order of a person, as made vide

"~ Ann.A/1 and Ann.A/2 in OA 499/2006. The matter on this point

is no longer res-integra. The Apex Court in the case of

K.H.Siraj v. High Court of Kerala and Others [2006 SCC

(L&S) 1345], in para 68, while relying its earlier judgement in

the case of Umakant Saran (Dr.) v. State of Bihar {(1973) 1 SCC

485] held that only those who are eligible or in a zone ol

consideration can question the legality or otherwise of the select

list.

15. As already noticed above, since the applicant is nol

eligible for promotion to the post of Executive lngineer, the .

applicant has no locus-standi as to how the 32 posts of
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Executive Engineer, w,h_i;:_h l}aive been allocated Lo Lhe DO as
per Schedule-1, have to bhe filled in. In other words, whether the
said posts are to be allocated to the DOP to be filled in from th.o |
employees belonging to Postzal Departmenl. or whether. the
employees who have exef_cised their option for their m)sorplt.icgsh
in the goverl_nﬁent department an(:} have -become surptus How
can also be considered f(‘)-r promotion to the post of Exccutive

Engineer (Civil) and how their seniority has to be determined.

16.  Thus, we are of the view that without going into the merit
of the case whether the posts of Executive Engineer belonging
to Postal Department have to be filled in from the Assistant

Engineers belonging to the Postal Department or from the -

Assistant Engineers who have -exercised their option for

absorption in the government department at initial stage can

also be consi,c.le'["ed for promotion, the present OAs can be

‘disposed of solely on the groimd that since the applicant is not

eligible for promotion to the post of Executive Engineer, he has
no locus-standi to raise the grievance regarding his promotion.
to the said post in view of the law laid down by the Apex Court, =~

referred to above.

16. With these observations, both the OAs stand dismissed
with no order as to costs.
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