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IN THE CENTRAL ADMl,'NISJ'.RAT1V:E TRIBUNAL, 
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CORAM: 

HON'BLE MR.M.L.CHAUHAN; ME(v\BE~ (JUDICIAL) 
HON IBLE MR. B.L.KHATRI~ MEMBER (ADN\l,NISTRATIVE)· ', 

I 0 I' .·•···' 
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Vijay Verma 
s/o Late Shri Hori Prakash, 

, 'I • ':t ' 

working as Assistant Computer Programmer 
in Mechanical Department, Jqip~r ' 
r/o B-39, Anand Vihar, · · 
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Ra_ilway Colony, Jagatpura, '' ! ' 
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... Applicant 

· .. -·. <: {.· . .- .. ••, •I 

' 
' '' 

(By Advocate:·Shri C~B.Sharma) <;.,, :: .. : · 
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. · Vers:us ·.. : i· 
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l. Union of India through .. G..Y.ri~ral_. ty\dnager, North Western 
Railway, Jaipur. 

' ·.' l ' 
. 2. General Manager (Perso~riel), North Western Railway, 

Hasanpura· Road, Jaip~r · · ,:_<' - ·: 
' ' ·. 
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(By Advocate: Shri Anupam. Agarwal): 
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By an qppropriate o~der or -direction; the r.~spond~nts· 
be directed. to treat t:he «Jpplicqnt to: be· promoted on 
the p'Ost: of Assistant .;.c6mputE:r Programmer w:e.l. 
1.4.2003 and t'O ·pdy drrEkars Of th~ said post' along With 
consequential benefits. , . , . · 

-b) _ ·The cost of the litigafron ·m·ay be awarded in, favour' of 
the applicant. : .. ' 

i ; " 

2. The grievance of th~: ap'plicant in this case is 'that he\AAi\5 
. . ' ; :. ' ,, 'V 

1 I ~ ! . : 
transferred to Mechanical· Depa~tment of North-Western Railway 

zone in April, 2003 and is workirig on· the post \of Assistant Computer 

Programmer but he is being pa.id ~:Oi~ry in the"scale of R?.'.500·0~$'090 ·· .. ' ' ·:· .·' . . . : . ,. ·_, 

-whereas he.is entitled to the ~a.16'r~· i~·the. '.sea.I~ .of Rs. ~500.,~900Q 1."'i,t i~ 
> • • • ' , _' : , ; f ~ . . ~ . \ ' , , : . . I , : • L 

further pleaded that the ap.~ii~·a·~r rnad~' a ;representation dcit~d 
. . . . . - - . , ' :: ~ '. · , . · · , · ! . · : ~ •. -- - · . · ' ' . ' ' . 1 : I • . 

25. l 0.2004 for fixation of. ~alory 'in the higher ·pay scale, but the ·said -
,' ' . ' . 

· I 1' :· 

representation of. the appli¢~n! }11:0.s~rej_ect~c;l vide ··orq~r . daJed 
• . ' .I. 

24. l l .2004 on the gr9und fhQt. fixation of salary of .ttis; applic,qnt 
. . " . , , ·• . '.I . .· :; " •.I. '.: . ', · .. 

• '~ I • 

' '' 

cannot be done l!_nless ~e-:i_s" p~o~o.t-E;d o~: the said po.s[- ~'.t~r:,.a 
. I . . 

considerable lapse> :the_ 9pp).is;ant li1:~9. QA
1 
~q.270/2006,,, vy.hic~ :09s 

. . ., . ' . .. . : ': r' . '! .. ' : 1. : : ... - • .·. ' . '... .. '': ·, 

withdrawn vide ordE;rdated; J: l, l }OQ$:\yi,th :.J,i~erty to .fil~ .fres~ QA.· 
• :. ·-. ,', •· • • ... • • • ;'- • ' .. j 

Now the appliconJ h:a? :fil~·c;l. t.his Q(\JQC t.h~ ·?f,pr~said reli~f$,.'- _ · :· ... ~ .. 
• ,. , , '. • • • • • • • , ' , , • , 1 , ~ I ·~ "' , , . , • • • 

3. 
! • • ' ': I • •' ' 

Notice of this .applica(i,qh _w,qs given.: :t9)he responc;J.en.t?: :lh_e 
•. :· ' "'1'· . ·- . '• . 

respondents have f[led ~eply., .·In ·t~e reply,.,Jhe re_spon9 .. ents ~.hoy~ 
. • : • • . • ·; ·, ~ ' ! : , I· i : . . , ... ~ . '.. . , ·... : 

· stated that claim of. the. dpplicanJ ;for gr~hf of promqtio_n._ on the 
• . ' ' • , :. , , , • , . ' I , ; r ~ ' • I , • • . • ~ 

. ' ; . 

post of Assistant Computer PrQQr.a'r:r.im.~r (A¢Pl .y;.e.f. l .4.2003 ODQ tq 
1 

l ' ! . , ' : ' • • ' • ·. ~ • • · j ; • I 1 '. '. • • , ' • •. 1 • , ' I :, ' ' • 

pay arrears of su~h- post al.ongwi.th ~ons~q~~.ntial be.nefhs c.;c~nriot 
- • • . c ";, ;, • .. - • : I~. 1 • ' : ' '! ... : : ' . • I ' ' . •! • • ...... • • ;· •.• 

· i: ,• ! I 
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be granted so lon~.i asJ1e .. is not;; prorr:i_o:t~~::°.s ACP. :v .i_s fvrt~~.r 
, , , i. ; • , •· 1 ': • : . .. • • '1 , • ; ! .'.·' .. J •. '. •• ' •• , , • ', r ,: . j .. ~, .~; 

pleaded that the· applica.nfpel,origs :to Qc;it,q_:: ~ntry. Opera tar ~adre 
. . •. , ' : . \ . ~ . ' .' ' . . ' ; . ; ' ; : ':' . ' . . ~: 

and as per recruitment rules~.Jbe.: post:' o.f :ACR :Is, two gr99e hi9~.~r 
,t\,, . :: . . ' : ! ( i . :. ' . :.·: ·. . . -: : ' . : ; (; 

" :·. :: : •1 ' 

.. :· ~;·. j., • • :·L,1· · ::·,- .. . !· .:;·/:· 
'I . • 1 • ... 

. ' - ~ . . ;:~ ; !-: + • 

i'., ' 
1"" I '• 
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than the post of 
r ~ • ; ~ • : ; : • i ; · i '. . " 1 ~ • ' ,' 

Data: :Ent.ry p·per~tion .. Accordi~·~r to ... t,he 
i '• ;· ',• :•I 'i ·: ,'. •; ' ' ! • ' 

respondents feeder category for: promotion to the post of ACP: is 
' '• ~ j ' .• ' ;· ~ ~ . ;! : f , I ' : .J: ~ 

Console Opera to"(: The r~s;p.onde8ts: ha~/e i Olso stated' that:· the 
' : . : !' . 

i .. ' ' I ~ ' , : : ' , 

applicant who was 'Senio'r Data ,Ehtry :Ope,ra:tor in the scale of .·Rs. 

5000-8000 came on .transfer on·~ Joined, th~ North Western Railway in . 
I , , , 

the same grade and "pay on the·li»asis of his pption, as is clear from 

Ann.R/l and he was ·posted in Mechonicol Department. Since there 

was no post · of . Senior Dato .Entry _Qperator in M~ct:\ani.c:al 
. . ':.· ' . '.; ' ..... ; .. · .· ' ·! . : . ' .. ' . ':' 

Departmenf the opplicant WO$ p_Q$t~g. pgainst the _cadre pqst.; of 
; , . . . , . '. . ~ . • . , i . i I . : . .' , . , . • . '• 

• • I ' ,; • • ' 

ACP. It is further stated that'the appljcanr hos never discharged ·toe 

duties of the post of ACP:._ Aq:::9rc;J.ing:: t:o:Jhe respo,ndent~ ·tge 
. • - '' ~ ~ . • ' ''. ' }' . • : • ' . I ' • , • • • ;, '• 

applicant cannot.·be trea!eg:. t,o; ~~ prpmptec,J. os ACP V.Vi.t:ho_ut .. t?.ei.n.g 
• ' • , 1,1. •• • • ' l • • . 

' : 

promoted as Console Operator. : · · : : . : . · · · 
. . . . ' '.. : •, : . . :: ~ : .• : . '.' ~ . ' : .'~ : 

l ' ' 

~ ·. 

4. The applicant_ has fil~d f~j()in?er · t~ereby reiterqting. __ ).~~ 
; . 

submissions made in .the OA. ·.· 
. :·.: i. ' ·' - .. · : ' ·· ... 

5. We have hE'.qrd th:e._l_E?a·rre,d_.~91,.J.r.s~IJ9,r.,t~e partie?.98.Q gon.:e .. ~ 
~; l • 1 ~ '~, ,.· : ','•·• .... , ;-;~ , •, • • •, '.~ • 1., .• ' 

'. j ' • 'i ' 

through the materi_al plac;,ed on re;cord. ,,.: >: 
. . • . ~ ~ . ' ' ' " : .. ; . ; : .! • 

.,; 

6. 
- '. ·'' l ' 

As can be :seen from ord~r _qat~o .. 3.4.2003 (Artn,R/.l L ,:fhe 
1 ' ' • • ', ,,'' ' ; l ; I ' l • I • • • .J -. . . ,... l· ·:· 

applicant whose n'.mne find Jn.ehtion' at Sl. .. li'J.o_.:2.was holding_ th~:·p:9st 
: ·:: - !.: ..... ··: ~ ',. --:·:. :'!. :~:.... . •:. ;_: ';~ -· .. >:·,1 :. 

of Senior Data Entry _Op~rator:in :th~ pay :sC:::ci1e of R's. 5000-8006 C:ind 
' ' '• , I • , 1 • ' • ~ ·: . .: " ; •• ' , • : • ' 

I ,1 

was transferred from tli,S: p·q.re.nt q!visior)frail~qy aga_ips.t tr~,: ~am~ · 
• . •., • ' ·,, ·•. ,.•) I / , , , . , : I .. ' '. , ' : :.· 

post and grade and . he .. was: drected: to join. Mechanical 
. -. ~ ~ 

! J ' .. ) . 
Department on 3.4.2003 •. Pursuant to the said order, the applic'ant 

·.: · ... : 1r;• :·~ ::·:~,. · · .- . ": :. ": · . :~ : . .' ··1:. ·.~r:· .. !~ •,· · 
. ' .. , . ,'. 

joined the Mechdhical. D$portm~.r.it '.·on; his: being trar:isferr~d to 
~ , , :: .' ; ,' I , -~;, • ' ''. . , ; I ' ~ . ; • : . . : . ·,; ; ' . : . . : . . . 

. ! ; • 
• . . • • ' ". ' t ' ; . • ; i ' . '. . . ~ . ' . 1 , '. ' 

North Western Rqilw9y .in .the::,_<;::.apqc:;i-ty, of Senior, .. Qcita:; :Er:itry 
: ! . : • . ; : : .. ' : : •: ; I< :::I . . : '_ ' ;J '.: , ; : : 

. Operator in the p~y _scale_ of,R.s_ ... 509.0::~ooq: .Si~c::e !her~ W,qs ,nq pqst · kt,. . :- , :. ·" ·,· . I • , ;· • , .. ·.. .' ,· i •'.' .. J.,' 

·: .,. 'I.· 
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' . . . . l i · .. f ~ 
'

.1_:_ .. :1 .. ·.'.;' 
1,. ,i) ::· 

!·· ;-. ; ; .. 

of Senior Data Ent~y Opera to/ agair'sf which post the apbJibant. vvos 

. ~ . ·. ; ~ i • 

' l ; 

~ ' : 

transferred, as suc.h he was posteq iG: the M~chanica[ Department 
i: ," ' ' • ' ; . • : .. ' ' : '. ! ' ; \ ' : ~ !' I ' ' : ~ ' ; ' f : ; ' 

in the same pay· sca:le agaimt·the p~s.t of ACP. Admitted!~, ther-e;'is 
' 1 I ' 

no order from the .competent au.thority whereby the applicant. was 
: : :, ' I' 

:, : 

promoted to the post of Assistdnt Computer Programmer in' t:he 
'. ' . ' 

1: 

higher pay scale. of. Rs.· 550,0-9000 eithe~ b;h: ad-hoc basis or. in 
, I .' • ,1 ' ' •'' 1 , 

i-'' 
. ! ' . ' 

officiating capacity nor such order could have been leg<Jlly is'sued, 

inasmuch as, the feeder· grade for appointment/promotion to the 
• ' • : : • .. ,. : '' ': .·:. ' '·,, ' I " • :: ·;.. ' L . . _. 1 l : ;: ~ ,'i 

post of ACP is Co.rlsole Op~rator. SJr}ce. th~ applicant .. 0os .in, t~e 
. . . ·: 

·grade of Rs. 5000~8000 and. he v,yas r1either .promoted n.or wqr,~(3d 
' ' " ' i:' 'i. : 'i 1 ·: : . ' 

against the post of C.onsqle Qpe_r¢1t~( the ?~pltcant cou!d)1?t h.~we 
. l 

been straightway promC?_t,ed tyt.h:Y p~st c;lA,c·~, ign_oring J~.e. f~eq~r 
' . : ·, : l ! . ! . • :· . '; 

grade of Console Ops;rater'.: and cit, tvyo '.stq_ges hig.he~ )han~)h.Y. 
· r·. ,• • .. '· , I ·· 

i . 

scale which the. qpplicpn:t was.= dr.9yvi11g .. .1hE3 re~pop9:e.ritsi ;hqy.s; 
. " . . ; . .. . . : .. . . .;: . . '. . ·": ' ~ 

.. · ,. " . . . 

categorically stateq :in t:he ~~ply·tr~ot t:he <JP,Pli.cant was_ n..~\fer _qske.q 
' . I; , ~ •I • ' : ' ' ' • ' .. ! ' l , .'' • ' 

to perform duties of_the A~'.P: Th~.~, in.yie0. 9f, w0at has., b~¥ri s):at~g . " . ' :r ·. ; I ' . ·, ! ,' 'i . : ,· :' ': . 

above, we are of_:th~ vieyv ,t0a!. t~~·:~pplic;:9qt:hps nqt rna9~ o.Y:t?~ny 
. . I . 

case for grant of.prornofi?.n: ~tQ /:~~: _post:°:f::1'C.P from ret~q5pe9~i~~ 
' . .· . ·, . . 

' ' \, ' ' ' I 'I ': ! 

date de hors the rules .. Th.~ i~~nt~nti.o:ri rQis,~p. by the :app'lic;:qnJ
1
80 

• • •• • • • : • • j • •• ! 1 •• ~ ' • " " • ' • • 

the basis of the c.ert_i.!i~_at:~. i~s~e°' PY::·t7e.: °:~:~·~ty CM~ it? tf::ie}~ff<:;5! 
' . ' " ' ' ,. . 

:.. ·, . 1· . . . . 

that applicant is working as ·A(:P'·.:it!Jt8e .Me.c_hanicql Qepartm.~r.t · 
• ' ·.:- : ' '

1
• , ' •• I, · , ,, . , '._.,(· '. . 

0

\f', t I 

Headquarter Offic_e, .is o.f..no, c;::oD$-~1qw,ens=~ .9119 cqnn9t. 9.Y tE:~~~~. 
• ' , I ! .' , ; '. • , I , ' , , , , , • • I , • • , : ~.\ • • )1 ' .- ,: ~ 

as appointment order/pr.orhciti~n order which has to be issued by 
• " ' ', : • ; • : ~. , : '._' ~ '.· 

1

' • : •' • 
1 

r ·: ~;. : ': : ' ~ \ l \ • : .~ • .~ • : : ,' ~ ~ .:: • (.~ '.;~ • • 

• ... j ' -

the competent au\h<;xi.ty ,in :?~corq_?.p:ce ?f t:~y pro_visiq:ri~pont51i.?_~:~ . 
' : ''. ~ ' '' • ; , ~ j ' I' .', . ; .. : ' , :; .; " ' ! :' : • ' • (::I ·: . : : r 

·in the recruitment and. promo'tiori rules. :i:lle' respondents hO:ve 
' .. !. ·i ··, .. ! --~. ·;_ ·,· .... ~-;:_ :·.: 1· "< ··: ~·:,· .... ," ' , ... '·!'' =; •. 1··:-::~···.· =.-: 

i. 
:: : 

i . . . . 

stated in the reply that the c;:~r}ifi~C:;lte Anr) .. f\f6. has be_~n)sSL!E;:d. 'qy 
~ ·: , •:.:.·''':,'I ' : ;:,,. :.;:.' . .'',. 1i·'i .. 

. , ". ,\ 
.. i 

.... "\ . 

~ : ,. ' I. °'.: ,"' . 
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1, 

I n~ ( ; : .i l~· , ::. 
·r · :. · ·i< i .. :iii,.;; 

• : ~;. I ' ] • ' • . l_; I , • •.: ~. j' :i> ~!, ~ ' :;, • 
I.·.)~. }:, .: 

· . ··"1 '' '' I' 

. . ! : j : . :, : I , t1 'i~ ".: 
':·, ,·:,:!I; ;:; f:· 

.' :.-:.1. ;'.: ;·1!:·.:;!j' 
!.\" :I 

;., 1 

; ,' '1 ! \ .. : !1'' 

:, i .it\ ! , •. •• 

r;:. ;J •• ; 

.. ' ! ... : I ,1· 

I; ; i 1.: .:.·,: .t.,·.: ... 

. "! ·,. ', .•. i_, . ' , ' .. Ii'·,, I 

misleading his controlling officer !of; :the Mechanical D1epart:rri~nt · 
' • : I . ' ; I ; ' I ·' ' ' : ··: :-~I : : ' 

and there is no order issued by th~. Pe~s~nn~I Departm~nt th~i~b».1 
1 'i I I • • I ·1·.I· 1 

: I · i : 1 • I ' 
... ' ': · ,, ·: · : I· : '.l:) 

granting promotion . to the' applicant on ; the higher i post::: The 
, . . I · 1i : ] ·, 

' ,;. ' ', ' I I .t : '! 1•' 

respondents have also categorically sta~ed', that the sl'..ibstor;rtive_· 
' " 

( J '\: ; . 

post of the applicant is Senior Dafa; Eh fry Operator in the. ~tale of Rs, 
. ' . . ·.. . . i ; ), ': ·! i: :~ ' .. : : : ' 

5000-8000 and he was transferred· vide brae~; Ann.R/l in the some 
• ' ••• '.' 1 ., 

!, . : '· 1 .. 
: I l) " 

scale and against the same post .. Simply because the applicant 
.. : i '''. ' '..,·'·''. i' ii 

was posted against the po$t.of ACF;\.ond ,~,ii)?ay appec:irs to.-r.c?.ve 
• , • l j •' • • '•• I : 

' . . .. ' ' ' . . : .. i 
been drawn against the post of ACP os there was no post of S

1

edio·r 
• . . , . •' • . • . . : ; . I . : .• ' ~ ·;.: :: • : .' I ' 

i ·. 

Data Entry Operc:itor exisfing 1n. the'. Mec~anical Department,: 

. ' ' 

cannot b.e construed that t~e .. appli_c<;J.nt has bE;;en _gr.a.n:t~d 
I '• • 

0 

' 'f ' 1• 1' •• 

_ , : I 

promotion against t~e pqst of AC~ w~ich; pr,_om.otion could not ~.a 1\l.8' ', l ; ' ' ' I .1 .: ', 1._, , , : ' • t >;: 

been legally grantE1? to :the,:apql:icq.nt.os,h: ,is ~.aiding a post 1hits.h 
. . :· ; :I ·' ·. : . : ,' 

is two grade below 1than. the. grade· of AC:;f: qnd further the. f.e~9.E;r 
• I •• 1 '\ -. ·• ' '-·. J I 

l ~ I ' ' 
1 

' l 

grade for promotio_n to the post qf.ACP. is. Cpn.sole Operqtqr. Th.us,_ ir 
' I • 1 ' '· ~ 1 , • :· ' : ! ! • ' , ; • ~. , ] ' , ) , ~ .' , ' : \I ' ~ 

·.r·· , 

view of what has peen .. s
1
tafed a~.ove,. the! :applicant is ~,o-'., ent!;tI~.~ 

. . r , ; ~ . j .. . . ; . ; , , r . • . . . . • . • : ·1 • 

·,I ' .:i, 

to any relief. 
·.; 
'i' 

.';. 

7. The matter .qri ·the'. p~/,nt vvhet
1

rer: :?: 'person 
, ;' • , • : , ~ • • • ! . I . . ! ~ ' 

asked to perform curren't I duties. 
1

qf: the.· po~t and h:as .not bE;,~n 
. , . . . I·' 

1 
: 1 r . . .. 

: : ~ , ," j • ' 1 ' I' I , : ' , , 

promoted on the higher post. is $.P.t!He<) ito. re,gular pay .SC~.QI~: yvqs 
:: i ': :· ;'. ':j ::: '· ; i !:, . ' ·. ·: i '.·:. ·: !: ' : ' 

examined by this: Tribunal~ irJ . QA,·.::,No.36~-/~Q96, Rad hey Shy'.am 
• • • • '. ; • • • 

1 

~ , : ' : , 1 , 

1 

1 : , ~ : ;: : • • • . · : . ; ~ : ; ... I 1 

' I • ~ ' ( 

1 1 i 1 

Sharma vs. UOI, decidec;J OIJ 24:,~: ~uly, 2,00$ -pnd it was· Held: t.hat ... .· . . '.... ·· :,:;; r:· 
• , ' _ ' '• ' ' • '" , ' I ;: ; i•' ) 

being merely asked t_o:w?r~\on ~qt;;,~:i~Jh1,r 1 ~?:~t cannot:h'~ t~~9j.t~.p · 
' • • I ' , ' : ' ·',,-: ;' :I ·': • ;1 < -~' • ;1 ; :' ',: ;: • ·;:] 1' : '' : i ::1 • 

as promotion and regular pay scale can oe granted ,only to tr . .ose 
' ' ~ : . . , . ' i ... ' ' : . ; .~ '. '. . 
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. ~ersons·who have :been; :~rf~6·'.i=~?:;a.~,air:ist. t~: higher: py:~:tbY·~f.~,e 
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order passed by the competent .au1hority. 'At this stage, we wish: to 
. ' 

reproduce para 7 and 8 of th'e judgmeht..which thus reods:-

7. Low on this point is no. longer res-integro ohd the so~ne 
stood decided by judgments rendered by the Hon'ble 
Apex Court OS well OS b.y Hon Ible High Court . .The matter 
was considered by the Hon' ble Courts, on -the basis of 
provisions contained in FR-49 on which reliance· hos been 
placed by the leoq1ed. counsel for the applicant. The 
Hon' ble Courts hove repeatedly held that benefit of 
salary of higher post con be· given only if a person is 
appointed on the post and not otherwise. At this stage, it 
will be useful to quota decision of the Guwohoti High 
Court in·. the c:::ose o,f .:Golop Chandra Chetio vs. The 
Assam Administrofive Tribunal, Guwahoti and ors. , 2004 
(4) SLR 500. whe,reby the .Hon' ble Hi.gh Court in P,oro 3 and 
4 hos mode the following observations:- ·: 

"3. It is contende_d by. the counsel for the :oppel,lqnt 
· · · l I · 

before us .that by 'virtue of FR-49 he having \yorke·d qn 
the post of Finan'cibl f-dviser for mqre than 39 day$. ,h$. is 
entitled for fixation of the salary on the basis of FR 49. 
The relevant 'portion bf .FR 49~reoq~ .as under: .. - . ; •.. ' 
"FR 49- · The· Stote ·:Government may appoint. one 
Government. sEi;rvont _ :to . h~ld .·substantively, as a 
temporary measure,. qr tp officiate in, tw'c)- or' .rnor~ 
indepE)ndenf poi ts. a·tpneJime. lr\ such cas$s ,-;his pqy is 
regulo1e:d as 1 foll<1ws:~. . .. ·. · ... · .: .<· . _ · ,· 
(a) Wrere: ·_a Gc),vernr,nent ?ervont · is formorJy 

oppoi~te9. to' hold fl,Jll charge of the ·duties· of .o 
higher:·post or po'.;ts' .whic~ 'is or ore in the .$am:e 

• i . . • , I "' I I. 

office as· his own :and in the· some cadre li·ne of 
' :· . "• I'' !' ' ''' ,·. I , " . 

promo.tion, in odditi9n .tq)\is ordinary dut\e.s,: h.e 
shall be ollowes=J the' P'.O'( of the high~r p'qst;· qr . 
. the, ten p~r cent. ~f)h~ prE1sumptive :pqy C)f)hY. 

. OOdditiqnol post Qr: p~s,t~,i if t,he odddion'cil cnor~Je 
_ i?. held for a peri9dexcE:;·edirig 39 days: .. 
. Provid.~d th qt the'. .c.6nb:u~r.ence of th~ Fina·n\=.i9I 
. Qe,portm~nt shdll: Qe O:~t9ined for mg·~.ing -~:usr 
qrronge0E;nts qr:i.d Jo( ;

1 

pqyment of.~ ad;diti<J.891 
pay.":. . . ;·. ··: .. 

. ' ! . , '.' I ' '. ~ I : : , ' : ~ ; '. . . ~ : • : . ! ! r ~ 

4. It is omp!'y .. <:::leor . frqm: .fR 49 (a) .. thqt _ a 
Goverr;iment servan·t ·c;an [)e qsk,~G. by the G9~1 erhf1'.:l.en't 
to hold s(Jbstan·tively,. as. a te.hl·pcrary me?sufe.' o:r J¢ 
officiot.~ in, two 6r more ir:depen

1

dent posts '.qt ()ne t)m_e 
. and in, that C0

0S$ his pay'shall b~ re,guloted. cis provid$cl 
unde: _Clouse: (?:) i?~ F~ A9 .on f,ylfiQing other: ,c._~r.ic;M/08$ 
mentioned. th~re1n. ,;;.,The necessary conq1t19n · Jar 
opplic,0:tiori qf ,FR: ·~w .\~ .. appqiritm:~nt on tw¢:>',, o( r11qre 

vsic) i:depend~~t p91~t~: :at. :.~n8., :;ime. We. ~dve go~e 
I . . ' . . : . : . ': : ' . ' " . ! •• ''. • • • ' ~· . : • • ., :~ I_ ' 
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through the orders ls:~u~d by: the Government wherein 
the appellant ·was directed to. hold the charge of jhe · 
Financial· Adviser in the.: Health: and Family Welfare 
Depart:ment ·from this it! i's clear.that he ha:s :not been 
appointed on the p'bst ·of Financial Adviser bu( he has 
been directed to hold the charge of the post. In .the 
absence of dny appoiritment in the post, FR 49 h.as .(lo 
application as it stood before its amendment in'. 19,91. 
That being the case, we do not find any infirmity in .the 
orders passed by the Tribunal as well as by the ledrn~d 
single judge." · · · 1 

8. Further· the A~e~ 1 Court in the case of iv\oh.d. 
Swaleh vs. Union of India and Ors., 1998 ( 1) SLJ 1 has 
held· that a per~on who "Yv9s deputed to hol¢J turr~nt 
charge of dut.ies; of R~~i:sfrac c.anr\ot claim remL,meration 

. · .. • .. I I 

of the said pqst. Tha:t. vv:os a case where the appello.~t 
t '• • .I . ' · .. 

therein was deputed to work as Registrar in addition· t6 
his du ti~~ of Dep~ty ~:

1

ebi,$.trdr ·by. th.e Chairm?~. · ~$~,t?~1 
Administrative Tribune;(!'. The App'ella~t demanded p:ay:of 
the higher g'r·ade'. The Hon' ble Apex court: held thdt 
since n.o pronjotlon ~:Qri ··~~ made: :by the c·hairt)l·d~~" ~qs 
su_ch, high~r p·ay :~an~:ot b_e _allowrd and the c:::o.n~iti~r:-i 
lrnd down 1n FR-49.is not sot1sf1ed. •· · 

• , , ~: •' • ' • ', , • < ,I ' ' : 

1 

:~ , , ' : : '.: t : 1 j ' ·: . ' 

'; 
' ' ' : .I • i .' I • • 

In the instant case also, the applitant could not have 
been promot~d .on t~.e .higher po?t as he .dQes notfl!lfill 
qualification. Qn' t~af'pa~i(y, the applicant i~ n~f enti"t.l~d 
to gra~t: of hi

1
ghe( P?Y>cdle. ~he ;Hon'ble .Ap¢x. Cpurt 

also . h~l:d that: pri~'¢~p1~1 ; ot. ,\ilJ;9ntum 01$~it'. is : .~?.t 
appl1cqblt:; w,here. t.he1 field governed by t_he: spec1f1~ 

. 1 •• • 1•. i · ... r . 

statutory r(J,le?'ndm.,ely .RVIE(. 49 of FR~ and such.1 .prinC::,ipl~\i.s 
attracty~ whe(e -·1.i~bi\!fY qri;;es .0n;der the CooJrd.G! f'iSt· 
:At this }tag,e,

1
_ it' y;;ill. be y$,ef.u:l· to 1 .q~ote pqra: ·~4 qf /~~~ 

judgmynt, wh1<:::h,}hus,.~eaqs:~ ... 
1

, · 
1

'. . : ,:, .. ,.!. 

' ''.';24.. ~.:e::::i~ned c.ou'n?el f,9~::me ,appeJl.an.~: m.aqe:.9 
submiss.iQn that. fhe _principle ;:of quantum h1$.ruit. (sic) 

. would .a'pp.ly 'to .'the. fo:~ts':of 
1

Jhe'· case and folfed 'upon 
the de.C:ision of the .Suprem'.e Court in State of W~st 
Bengal :·vs. B.K.Mondal and Sons., A.l.R 1962 SG 779 .. ln that 
case it v'.!as ·:held :t'hdt; t:hough: the: contr.dc"t ~fo.r. c~~t:~i~ 

' • • '. • • : ', ' ' ; ! • • ' • • ' • • '~ <; • r ' ' • : • 1 : : • ' ! ' ' :• ' : ,'" ' • ' • 

works,,VV,cis not. ~X$cute:~ .as: ~~·r th.~ provisi~q·'~. ;of ~ecfii?0 
179 (3). · of ;, thE(: .Gpv~rnment : of India. Ac:t.., .. ?till 
compen~atioh,; ~qutd; ti~ .P·?.id :un1:_er Sect_i9r1 70 9f ;·t

1
h1 

Contn;:ict Ac\. :',~:: .. ou; .. view:. thE;; ss:i.1d des1~19_n: vy:~1s8\ 1? · 
base.d: on. ?~st19n .7?:_ ()f I ~h,€3 <Fontrac_t: ·'.r~t 1_s:: .n.~t 
appl1c?q:le. t9.)0E1. ~re5ent,:s,\tua;t119n where.)~?. /1Y:1,9,: 1s 
gover~~q by sp~~1f1c::, -~t9tqtory:. rul!ys namE;;,l.Y,, Ru re; ,49:· ~f 
the Fundamental .Rules:" 1 
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Thus, according to us: th~ applicdnt is not entitled to any 
relief. · · . 

8. The reasoning given by this Tribunal in the case of Radhey 

Shyam Sharma (supra), ·as reproduced above, is squarely 

applicable in the facts and circumstances of this case. Accordingly, 

we are of the view that the bene,fit of salary of higher post can be . ., 

given o_nly after the person 'is appoi~ted to the higher post and not 

otherwise. This being not a case of such nature and. in view of what 

' ' ' ' 

has been stated above, the :appli~·:ant has not made out a case fo'r 

• our interference. 

9. Accordingly, the. OA being b,ereft. of merit, is dismisse,d with 
, . . . . . I . , . ,. : , .: 

no order as to costs. 

(B.L.~I) 
Admv. Member 
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~\/ 
.. (/'y\.L.CHAUHAN) 
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· Judi. Member· 
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