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ORIGINAL APPLICATION No.491/2006
| A

CORAM

HON'BLE MR.M.L. CHAUHAN MEMBER (JUDICIAL)
HON'BLE MR. B.L. KHATRI MEMBER (ADN\INISTRATI\/E) '

‘J«,'

Vijay Verma .

s/o Late Shri Hari Prokosh - :
working as Assistant Computer Progrommer
in Mechanical Department, Jolpur

r/o B-39, Anand Vihar, S .
Railway Colony, Jagatpura, * i 0 . T
Jaipur R

. Applic_o.m
(By Advocate: Shri C;B.Shorrﬁd)l B
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1. Union of Indlo Ihrough Generol Manoger I\IOFII’I WeS_Ierh
Railway, J0|pur . o - .

2. General Monoger (Personnel) NoIIh WesIerrI 'RdiIWQy,
Hasanpurar Rood JOIpur St R

. = S S Reébdndéﬁ%
(By Advocate: Shri Anupom Agorwol)

ORD E R(ORAI.)

l

The oppllcon’f has - f|Ied II"IIS OA ’rh'ereby proylng for Ih
v -! . L
followmg reliefs- - T

P '

e



a) By an opprooriore order o} direcﬁorr the resbohdem‘s SN
be directed to treat ’rhe opplrcoh’r to- be’ promo’red on sy b

the: pos’r of Assrs’ron’r Compuier Programrmer w.e/f.
1.4.2003 and to.pay drrears of the said pos‘r’olong wr’rh
' consequen’rrol benefits.

'-b) - The cost of ’rhe |ITIgOTIOH moy be awarded in, fovour of
the opplrcom

. | i
2. The grievance of ’rhe‘::op'pli\coh’r‘:iih frhi,s' case is 'that hefw&sw

Tron’sferred to Me'chonicol' ‘beporrmehr of Nor’rh—WesTerh Roil\r\/oy
~zone in Aprrl 2003 ond s Workrho on The pos’r 'of Assistant Compu’rer
Progrommer buT he is being. pord solory in The scole of Rs 5000 8000
Whereos he is eh’rr’rled to The solory |h The scole of Rs. 5500 9000‘ I’r IS
- further pleoded fhat the opplrcon’r mode a represehfohon do’red
25.10. 2004 for frxo’rron of solory in The hrgher poy scole buT the sord'
representation of, The opolrcom‘ wos reJecTed vide order dored
24, H 2004 on The ground r‘horL frxorrorr of solory of ’rhe opplrcom
cannot be done unless he rs promoTed on The said posT AfTer o'

considerable Iopse The opplrcohr frled OA No 270/2006 whrch wos

erhdrown vide order do’red 1 1T 2006 erh llberTy fo. frle fresh OA-

~Now the oppllcon’r hos frledr’rhrs OA for ’rhe oforesord relrefs '

3. Notice of Thrs opplrcohoh Wos glveh To ’rhe respohdehfs The

respondents hove frled reply Ih ’rhe reply ’rhe respohoeh’rs hove

‘.s’ro’red ’rho’r claim of the opplrcon‘r for ngll’]T of promo’non oh ’rhe

post of Assistant Compurer Progrommer (ACP) w e.f.l 4 2003 ond To
ine

pay arrears of such pos’r oIongerh consequehhol behefr’rs cohhor‘

" be granted 50 IOhg as, he |s horL promofed .as ACP I’r rs fur’rher

pleoded that the’ opplrcon‘r belongs ro Doro; Eh’rry Operoror codre

and as per recrurrmem‘ rules rhe posT of ACP rs ’rwo grode hrgher o
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’rhdn the post of Dde Emr;r Operd’rron Accordmg Td.-’r:'rfre,

responden’rs feeder coregory for promorron ’ro the pos’r of ACP is
Console Operd’ror The responden’rs hdve Idlso s’rd’red that: ’rhe
dpplrcon’r who wos Semor DOTO En’rry Operd’ror in The SCdIe of ‘Rs
5000- 8000 came on ’rrdnsfer dnd Jorned ’rhe Nor’rh Western Rd|ley mf
’rhe same grade dnd pay on The bdsrs of hrs Iophon as is cledr from
Ann.R/1 and he was posred in -Meeh;orrrcol .’Depdr’rmem. Since rhere
.W.OS no povsr ' of: Senior Ddtd Erﬂ’rry.' Aéberd’ror in Meehdr’rredl
Department, ’rhe dpplrcon’r wos rdosred dgdrns’r the codre posr ef
- ACP. IT is further srd’red Thd’r The dpplrcon’r hds never drschdrged The
duties of the pos’r of ACP Acpordmg ro ’rhe responden’rs The
dppllCdnT_ connor‘t'be{ Tred“r_edr’r‘ogge. pr}om,ojeduds ACP err_hdur_pre._rn.g
promoted as Console Operdtor . . | e

4. The applicant has fled rejoinder thereby reiterating, fhe

submissions made in ;‘rhe:_QA.’.‘i_ K ) :
5. We have heard the leamed counsel for the parties.and gone.

“through The'mdreridl‘pidc:‘ed: dn rfefcor’:d.t " L -:;;1

é. As can be seen from order dd’red 342003 (Arm R/]) ’rhe

dpperdn’r whose ndme frnd men’rron dr S, No 2 st holdmg The posr‘

'. (‘l

- of Senior Data En’rry Operdror in ’rhe pdy SCdle of Rs SOOO 8000 dnd.

was Trdnsferred from hrs pdrelm drvrs;ren/rdrlvvdy OgOIﬂST ’rhe some :
post and grdde dn-d ..'he. wds dlrec’red ’ro join Mechdnrcvdl
Depdr’rmen’r on 3.4.2003:, PureUdnT .Te The sord order The dpplrcdnr
joined the Mechdnrcol Depdrtmerﬁ on hrs r)erng Trdrrsferred ’ro
North Western RdrIWdy m ’rhe CODOCIT;/ of Serrror' DdeHEn’rer/-

!

Operdror in the pdy scole of Rs 5000 8000 Smce ’rhere st no pos’r'

b
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of Senior Data Eh’rry Operoror ogorhs’r whrch pos’r the opplrcom‘ wos

transferred, as such he wos posTed rh ’rhe Mechonrcol Depor’rmeh’r
L !.

in the same pay: scole ogornsr‘ The posr of ACP Admn"redly ’rhere s

‘no order from ‘rhe comperehr ouThorr’ry whereby the opplrcohr was

promored to the post of Assrsronr Compur‘er Progrommer in The

. higher pay scole.of.Rs. 5‘50‘0-9?00_0 eiTher; o'h od-hoc bos’is or.in

officiating capacity nor suoh or’der could have been Iegolly'is'sue‘d,
inasmuch as, rhe.feeder,‘;grode;.for:‘oppojh'}meh’r/promoﬁoh r_:o"r’h:‘e
post of ACP is Cohsole Qperoror. Since  the opplicoh’r.,yyos m’rhe

grade of Rs. 5000-8000 Cﬂ’ld», hefv\:/os hei-rher :promo’red nor worked
\ :

ogorhs’r the post of Console Operoror The opplrcom could noT have

1
i

been straightway promo’red To ’rhe |oos’r of ACP |ghor|hg The feeder

grade of Console Opero’ror ond or rwo s’roges hlgher Thoh ’rhe'

scale which the. opplrcoh’r ‘wos drowrhg The respondehrs hove
cor‘egorrcolly sro‘red in the reply Thor The opplrcoh’r was.never osked
to perform duties of ’rhe AC’P Thus |n vrew of who’r hos beeh sro‘red
above, we are of The vrey‘v"rhor The oppllcom hos ho’r mode ou‘r ohy
case for gromL of promohoh To ’rhe posr of ACP from re’rrospecrrve

do’re dehors the ru‘les. The ~oonfeh’r|on rorse'd.by the opplrcohr on

the basis of the cer’rrfrco‘re |ssued by The Depu’ry CME ’ro The effec’r

..,.

Heodquor’rer Offrce is of no conse‘,quehce ond corrhor be ’rermeol‘

i
'l'

as opporh’rmeh’r order/promohon order whlch hos To be |ssued by

the competeh’r ourhorrry rh ocoordonce of The provrsrons con’rqmed _

'in the recrun‘mehr ohd promohon rules The responoleh‘rs hove

stated in the reply that- The oerrrfrcore Ahh A/é hos beeh |ssued by
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'mrsleodmg his conTrolImg offlcer of ’rhe Mechdmcol Depor‘rmen’w

and there is no order lssued by The 'Persormel Deporr‘melm ’rhereby
I | . D %
gron’rmg promotion to ’rhe dpphcon’r on The hlgher posf The
| ! '| i

respondents hdve olso coTegOFICdlly sro‘redjlrhor the s:wbsfor‘r;’mve;

post of the dpplicon’r is Senior DdroéEhTfry O"peroror in the Isit:ole or Rs
i H " ‘: Ty
5000-8000 and he was Trdnsferred V|de order Arm R/1 rh ’r,he"som'e

scale and ogdmsf the some posT Slmply becouse The dpphcon’r

~ was posted against r‘he posrjof ACR.Q”C_’ ;h,rs;: 'p;dy oppeors To,pdye

been drawn against the post of ACP os .There&gvlvos no poéj of Semor

Data  Entry Operdror-,eXIsfirig in.. the "Mecﬁonicol 'D’eporr‘rrrérrt;

cannot be construed that Tﬁe:;oppli,cdh'f"_hds' beerr]r;.,_gronﬁ_fed
promotion dgoins'r rhe po‘sfof ACP wHioh: promoﬁon could r)o_’r“hdve«

I

been legally gronred to The opphcon’r Qs he is holdlng a pos’r whlch

is two grade below Thon The grdde of ACP dnd further rhe feeder

r ’-: te

grade for promohon ro the posr o_!f,A;C;Ff. IS C‘on,sole Operqtor; T‘h,u’js,__‘ in

view of what has been stated o‘t_\).o\/e,',rhe';_iqp_plicon’r is QO‘T,; e-n’rjitlfe_d

¢ - ! |
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to any relief. A }]_.:; o .,,:..u:_
7. The md’r’rer on The pom’r whe’rher d person who hds been"

l“

osked ’ro perform curren’r du’rles of rhe posr and hds rroiL been

; i
! B o

promoted on the hlgher pos’r lS ermﬂed To regulor poy scole wos
s L
examined by Thrs Trlbunol m OA No 368/2006 Rodhe S

Sharma vs. UOI, decrded on 24’h July 2008 dnd it was held Thor

belng merely osked to; work on The h|gher posrL cormo’r be Treored '

as promotion and reguldr poy scole con be grdm‘ed only fo ’rhose

3 |
G'n'l

persons who hdve been promor‘ed dgdlnsT ’rhe hlgher posr by r‘he
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order possed by the comper‘enr ou’rhon’ry AT Thrs sroge we WlSh ’ro

reproduce para 7 and 8 of The Judgmen’r wnlch thus reods -

7.Law on this pornt is. no;longer res-integra and the same
stood decided by judgments rendered by the Hon'ble
Apex Court as well as by Hon'ble High Court. The matter
was considered by the Hon'ble Courts, on -the basis of
provisions contained in FR-49 on which reliance has been
placed by the leamed counsel for the applicant. The
Hon'ble Courts have repeatedly held that benefit of
salary of higher post can be-given only if a person is

- appointed on the post and not otherwise. At this stage, it
will be useful to quota decision of the Guwahati High
Court in' the case of Golap Chandra Cheho vs. .The
Assam_Administrative Tribunal, Guwoho’rr and ors. , 2004
(4) SLR 500 whereby the Hon'ble Hrgn Court in Poro 3 and
4 has made the following observations:-

“3. It is confended by the counsel for the oppellon’r

before us that by virtue of FR 49 he having vvorked on

the post of Flnorncrol Advrser for more than 39 days ne IS

entitled for frxorron of the salary on the basis of FR 49

The relevant por’rron of FR 49" reads asunder: . .

“FR 49- The Srore Governmenr may opporn‘r one

Government servonr 1o . hold " substantively, ‘os a

temporary meosure or To officiate in, two or. more

independent posrs oT |one Trme ln such coses nrs poy is
regulatéd as follows -

(a)  Where. ,\o' Governrnen’r servonr is forrnorly
oppomred fo hold full chorge of the -duties of. a-
“higher- post or posrs wnrcn jis or are in.the some
office as! hls own and rn The same cadre ling of
pfomotion, in oddmon ’ro his ordrnory dufies, he
shall be oIlowed ’rhe pay of .the higher posr or
the ten per cent of ‘rne presumphve pay of rhe

, oddmonol posr on {posrs ||f ’rhe additiondl chorge
“is held for a perlod exceedrng 39 days: .. o
,Provrded that the, concurrence of the Flnoncrol
:Depor’rmenr shall: be obrorned for rnokrng sucn
orrongemenrs ond for poyrnenr of oddmoncﬂ

poy-‘:.r:; S

-.-»!Q:
oy

4, It s omply clear. frorn FR 49 (a) .that . «a
Governmenr servant can be osked by the Governnnenr
to hold subs’ronrlvely as o ’remporory meosure ar fo
offrcrore in, two or more rndependenr posts or one Trrne
~and inthat case his poy shall be regulated & provrded
under Clause (¢ of FR 49 on fulfrlllng other condmons
menhoned ’rhereln The’ necessary condmon far
oppllcohon of FR 49 rs oppornrrnenr on two,or, more
@‘/(ac) lndependenr ]oos’rs or one Tlrne We hove gone

. i .
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through the orders |ssued by the Goverhmem‘ whererh !
the oppelldhr was drrec’red to. hold the chdrge of ’rhe '
Financial - Adviser in:’ The Health: and Fomrly Welfare
Depor‘rmeh’r from this it is clear. that he has: ho’r been
appointed on the post of Financial Adviser but hé has
been directed to hold the charge of the post. In the
absence of any appointment in the post, FR-49 hos no
application as it stood before its amendment in ]991
That being the case, we do not find any infirmity i in the
orders passed by the Tribunal as well as by rhe ledrhed
single judge.” . i . N : 1
8. Further ‘the Apex: Court ‘in the case of Mohd.
Swaleh vs. Union of India and Ors., 1998 (1) SLJ 1 has
held that a person who WAs deputed to hold curreh’r
charge of dufies; of Regrsrrdr cohhor claim remunerd’rrorr
of the said posT Tho‘r was & Cdse ‘where the oppelldhr
therein was depu’red To work: ds Regrsrrdr in, addifion” ro
his duties of Deputy. Regrsrrdr by the Chdrrmdh Ceh‘rrdl
Administrative Trrbuhdl The Appellorrr demdhded pdy of
the higher grode The Horr ble Apex Cour’r held Thdr
since no promohon th be mode by the ChdrrmOh os
such, higher gay | thhor be ollowed and the condmon‘
laid down in FR 49 is ho’r sorrsfred

r:firi": :

n the: rhsrorr’r case dlso rhe opplroom could not hdve
been promo’red on ’rhe higher post-as he does not fqurII
qualification. Oh ’rhdf pdrrry, the applicant i is not eh’rrﬂed
to grorﬁ of" hrgher pdy SCdIe The ‘Hon'ble. Apex. Courr
also held that . prrhcrple of quon’rum merit’ is 'not
opplrcoble where ther freld governed by The specrfrc
statutory rules homely Rule 49 of FRs and such, prrhcrple is
atfracted where Irobrlrry arises uhder the Com‘rdcr‘ ACT
At this sroge it wrll be: Useful Jro quore poro 24 of The
Judgmehr whrch Thus reods - '_

24, Ledrhed couhsel for rhe oppelldh’r mdde d
submrssron ’rhdr the' prmcrple of quohrum merur’r (sro)
“would opply to. rhe focrs of rhe case and relied Upon -
the decrsron of The Supreme Court in State of West
Bengalvs. B.K.Monddl and Sons., AIR 1962 SC 779.In that
case it was heId that Though ’rhe comrdc’r for cerrdrh
works st hor execu’red as‘per The provrsrons of Sechon
179 (3) . the’ Goverhmehr ] “of India,’ ACT s‘rrll
compehsorrorr could be pord under Secr‘ron 70" of rhe
Confract Acty It our \/rew the sord decision. whrch is-
based on. Sec’rron 7@ of . r‘he Corrrrdcr Acr hor
dpplrcoble ro The presehr srruo’non where ‘rhe freld |s
governed by specrfrc srdrurory rul’es homely Ru[e 49 of
the Fuhdomehrdl Rules E :




Thus, occordmg To us The opplicon‘r is not enhﬂed To ony
relief. ‘

8. The recsoning given b; T?his T(ibunc;ll'iﬁn the cose‘ bf' Roqhey
Shyam Sharma (supro).,; -o‘s:‘ r:eprcljducediz vaove,. s squo:fely
oppllicoble in the facts and circu'msTor;]ces of this case. Accordingly,
we are of the view that the benezfif of salary of higher post can be
gNeﬂ only after the persOnfis ‘o‘p;:;oi'ni'Ted to the higher post and nolT
otherwise. This being noT'_o é'dse 'ov:f éQch nature and.in view of what
has been stated above, fhé:dp:plizcwdm has rlfo:T made o'ulf’o case for
our interference.

9. _ Accordmgly the, OA belng bereﬁL of menT is dismissed, vvlTh

no order as fo cosfs. .. o o
(B.L.QMWU ~ X L

L (MLCHAUHAN
Admv. Member - T _' “udl, Iv\ember



