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CORAM:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

JAIPUR BENCH,
JAIPUR, this the 3 day of may, 2007

ORIGINAL APPLICATION No0.470/2006

HON’BLE MR. KULDIP SINGH, VICE CHAIRMAN

K.K.Kaushik

S/o late Shri A.N.Kaushik,
Aged about 55 years,

r/o 8, Jamnalal Bajaj Marg,

%}hﬁjaipur

. Applicant

By Advocate: Shri Sameer Jain)

versus

Union of India
through the Secretary,
Ministry of Finance,
Department of Revenue,
North Block,

New Delhi.

The Central Board of Excise and Customs,
through the Chairman,

" North Block,

New Delhi.

The Commissioner of Central Excise,
Jaipur-1I, :

NCRB,

Statue Circle,

Jaipur.

. Respondents

(By Advocate: Ms.Kavita Bhati, proxy counsel to Mr. Kunal
Rawat for Res.No. 1 and 2, smt. Parintoo Jain and Mr. Abhay
Jain for Res. No.3) =
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O R D E R (ORAL)
The applicant has been issued a minor penalty charge’
sheet under Rule 16 (1)(b) of ccS (ccA) Rules, 1965 on the

following allegations:-

“shri K.K.Kaushik, Superintendent, Customs and Central
Excise, Jaipur while functioning as such in cCentral
Excise Division, Udaipur during the year 1998 failed
to maintain devotion to duty and acted in a manner
unbecoming of a government servant in as much as:-

1. while recommending sanction of refund claims
amounting to Rs. 1,63,309/- and Rs. 4,78,250/-
filed by M/s Kay Polyplast Ltd., Uudaipur_ _on
17.8.98 'shri K.K.Kaushik, Supreintendent failed
to examine and ensure that the amount of credit
sought to be refunded had actually not been
utilized by the assessee.

2. He_endorsed and submitted a false note in the
file recommending admissibility of the above said
refund claims_ - suppressing the material

) information available on the file itself. .
3. He did not submit the matter to the competent
. authority . recommending 1its forwarding to the
Headquarters office for pre/post audit.

Thus and said shri KK Kaushjk,-»Superjntendent,

customs and Central Excise, .-Jaipur  has

ProgE ~contravened  the provisions of Rule 3(1) (ii) and

v 3(1) (@i1) of the central C¢Civil Services
(Conduct) Rules, 1964.”"

The applicant submitted a Eep1y thereto. Thereafter

the applicant was imposed a penalty vide impugned order 29%

August, 2005 withholding of one increment without

cumulative effect for a period of three years. The

applicant has challenged the same on the ground that the

impugned order has been passed in arbitrary manner and is
N
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perverse and based upon factual {naccuracy. The applicant
has taken a plea that the 1impugned order says that the
applicant has .partially accepted the lapses on his part
whereas 1in his defence reply he has denied these
allegations in toto. on merits, the applicant has submitted
that the applicant was working as Superintendent

(Technical). It 1is the Assistant Collector who is final

authority to recommend refund of the claim as per Circular

No.23/88 dated 4.4.1988.

?J The learned counsel further submitted that as per para
40-A of Adjudication Manual it is the adjudicating officer
under the Central Excise Act and Rules or the Customs Act,
acts in a quasi-judicial capacity and that he should after

~the enquiry, take an unbiased decision in each case
applying his own mind to the materials disclosed in enquiry
independently. From this point of view, any positive
suggestions in regard to the penalty etc. whether in an
office note or elsewhere is liable to be regarded as an
interference with the function of the Adjudicating officer

&thereby vitiating the decision. Office notes should not,
therefore, go to the extent of recommending the final
decision or the actual penalty, in the adjudication of the
offence cases. Relying upon this, the learned counsel for
the applicant submitted that as per provisions of para 40-
A, the applicant merely being a Superintendent (Technical)
was not supposed to give recommendation about refund of

claim and assuming for the sake of arguments that vide note

o



dated 22.9.1998, the applicant had recommended that the
documents are in proper shape and refund 1is admissible
which is first of all should not be on the basis of the
advise of .the SUper"i'nténdept and conéeéjuenﬂy this could
not have been taken into consideration by the Adjud"icating
officer since the positive suggestion 1in regard to the
penalty etc. whether in an office' note or e'lsewl"lere is
1iable to be regarded as interference with the functions of
the Adjudicating officer, the Adjudicating officer has to
p_p'ly his mind independently Q;f/bthe office note. Thus, if
‘"t'l;ér'e was a note recorded by the applicant on 22.9.1998,
that was an individual 1innocuous note and the final
authority, who has to recommend the refund was not supposed

to act on that without applying its independent mind.

The Tlearned counsel for ‘the applicant fu‘rther'
submitted that the Disciplinary Authority while 1imposing
the penalty has referred to the advice of the UPSC on the
‘basis of which punishment has been imposed by him. The
agyice of the UPSC and the order of the Disciplinary
A\uthor'ity says th'at the applicant was working as
Superintendent (Technical), Udé.ipur on 22.9.98 as well as
on 30.9.1998, whereas the applicant has placed on record
documents showing that he had been transferred from udaipur
to Nagpur on promotion vide order Ann.A5 and had been
relieved on 25.9.1998 and aséumed charge at Nagpur on

28.9.1998 . Any how, Ann.A5 shows that the applicant was
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relieved on 25.9.1998 from the post of Superintendenf
(Technical), udaipur. Thus, the advice given by the UPSC
and the fact recorded’by the Disciplinary Authority in the
final order passed by the Disciplinary Authority shows that
these were 1influenced by the -incorrect fact that the
applicant was still working as Superi ntendent: (Technical)
at udaipur on 30.9.1998. In this regard, I may also refer
to the UPSC report which shows that the Disciplinary
Authority had audacity to inform the UPSC Ithat the

pplicant 'was' ré]feved after 30,9.1998 and that is why
‘probably, the UPSC has also advised imposition of minor
penalty and which fact has been accepted by the
Discip]ianry-Authdrity while imposing penalty which shows i
total non-application of mind since the app]ﬁcant was not
working as Superintendent (Technical) on 30.9.1998 and as
pér record of respondents, applicant had been relieved on
25.9.1998 frgm the post of Superintendent. (Technica]),

udaipur.

a.L-:However, the' learned counsel appearihg for the
respondents tried to convince this Court that though-the
note sheet of 22.9.1998 was recorded by the applicant and
the note sheet dated 30.9.1998 was Eecorded byfsome other
officer, but perusal of the note sheet dated 30.9.1998
would suggest that the other officer hés accépted note
sheet of the applicant dated 22.9.1998‘ and he has

particularly noted about the nbte recorded by the applicant




and it is on that basis it should he held that the
applicant has not discharged his 8uty properly and pin
pointed any d'i-scr'epancy. in his note about on 22.9.1998 and
as .such penalty order 1imposed on the appHcanf should. be

maintained.

3. However, I am unable to agree'with the contention
raised by the learned counsel for the respondents because
this Court while exercising the_ power of judicial review
a cannot go to analyse the facts ‘and also cannot go into the
‘ minds of the successor ‘of the applicant if he was
influenced by. the note dated 22.9.1998 recorded by the
applicant, but the fact remains that the advice given by
the UPSC as well as the order passed by the Disciplinary
Authority show that the applicant was working as
Superintendent (Techm’cafl) on 30.9.1998, which is factually .
incorrect as. per the documents p'laced on record at Ann.AS.
This fact H;ls‘ caused serious prejudite to the applicant as
penalty has been 1imposed on the presumption that the-
‘pp'hcant wa.b\k working as superintendent (Technical) on
30.9.1998 . whieh==is the 1ast not§ :befor'e send'mg the file to
adjudicating author'1ty, Thus, the order passed by the
Disciplinary Authority based on incorrect facts cannot be

sustained.

4, In view of the &bove circumstances, I find that the

applicant first a{/ all was not supposed to give any
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suggestion and as per Adjudicating Manual, if any part of
refund is due, the Adjudicating authority was supposed to
apply 1its mind independently irrespective of the office
note. Secondly, the applicant was not working on 30.9.1998
which was also made basis for punishing the applicant.
Hence, the impugned order is quashed with all consequential
benefits. The increment withheld should be restored and the

arrears should be paid to the applicant within 3 months

from the date of receipt of copy of this order. No costs.

| (Jl?lr/DIP SINGH)

vice Chairman
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