Central Administrative Tribunal
Jaipur Bench, JAIPUR

0A.454/2006
This the 16th day of February, 2010

Hon’ble Shri M.L. Chauhan Member (Jud1c1a1)

Mzr. Peeyush Gautam, aged about 38 years, S/o Shri . Y.K.

Gautam, presently ‘working as Assistant Master of
Mathematics, Officg of Milit_ary School, Dholpur (Rajasthan).

Applicant -

(By Advocate: Shri T. P. Sharma proxy for Sh.P.K.Sharma)
-VERSUS-

1. The Union of India, Through; It's Secretary, Ministry of
Defence, New Delhi.

2. The Principal, Military School, Dﬁolpur (Rajasthan)

3. The Director MT -15, DTE General of Military Training
(MT-15), General Staff Branch, Army Headquarters, DHQ,
P.O. New Delhi-110011.

. ..Respdndents

(By Advocate: Ms. Kavita Bhati proxy for Sh.Kunal Rawat )

ORDE R(Oral)-

The appii;iant has filed this OA, thereby praying for
quashing the impugned order dated 36.4.2006, whereby the
representati(_)n\ of thé applic‘ant was rejected, with further
prayef that respondents be difected fo award applicant all the

benefits in the service ignoring the adverse remarks.



2. - Briefly stated, facts of the case are that the applicant
while working és_Assistant Master in Militafy School, Dholpur
(Rajasthan), the adverse- remarks were recorded in his ACRS for
a period ffom 01.04.2004 to» 31-.03.2'0.05. The said adverse

remarks were communicated to the applicant vide letter dated -

- 27% July, 2005 (Annexure A-2). The adverse remarks were

recorded against the applicant for the aforesaid period were in

the following terms.

ANNUAL CONFIDENTIAL REPORT: ASSISTANT MASTER
| FOR THE YEAR OF 20004-2005

1. The following adverse remarks are reflected in your ACR
for the period 01.04.2004 to 31.3.2005.

Contents 4 Remarks

Part- 111

Col.4(a) Commitment to the task assigned Not satisfactory. A
: ’ ‘ letter | No.
C/056/Comp( 1. )
dated 12 Oct.,. 2004
was issued for not
conducting quiz
competition as per the
School - calendar
2004-2005

Col.4(B) Devotion of duty . Not satisfactory

Col6 . Punctuality Not satisfactory a

' letter No. .
C/053/Comp  dated
19" Oct., 2004 was
issued for absent
during  break  off
-assembly.

Part-1V

Col3 Do you agree with the assessment of the No. The reporting
officer given by the reporting officer? Jofficer was liberal in
. s grading. The officer
should have grated
him below average.

Col.5 | General remarks with special comments Shri Peeyush Gautam
about the general marks given by the lacks discipline.




n

[US]

reporting ‘officer and remarks about the Repeated verbal
meritorious work of ‘the officer counseling have litter
including the grading.- "~ |impact on him to
‘ improve performance

in duty.

2.  In case you wish to represent the adverse remarks, you

~ should do so within the period of 30 days from the date of

receipt and sent to this HQs under a confidential cover
addressed to:- o

Col Ravinder Passi

Director MT-15, :
Dte Gen of Military Training
GS Branch

Army Headquarters.

New Delhi.

3. Please acknowledge.

(K.Raman)
Lt. Col. Offg.Dir.,MT-15
For DCOAS(IS&T)

3. The applicant has filed representation against the

aforesaid adverse remarks and the said representation was also

‘ r‘ejected vide impugned order dated 30.4.2006 (Ahnexure A-1).

4. The case of the applicant is that the said adverse remark

1s outcome of the FIR lodged by the father of applicant against

- the respondent No.2 and other for the incident which occurred

W

in the interverﬁng night of 28-29th September, 2004 when the
applicant was atta_cked ~at his residence on the behest of

respondent No. 2 and the goons who not only beat him merciless

but also tried to electrocute him. It is further the case of the

applicant that on accoﬁnt of this incident, he was so injured




Cod

and terrified that he could not move out of his residence till his
father came from Lukhnow and lodged FIR on 06.10.2004. It
is further stated that this criminal case is still pendihg. The

applicant has specifically pleaded that prior to this incident

- there was no adverse remarks against the applicant. On the

contrary, he was rewarded for his work as can be seen from the
pleading made in Para 4 of the OA. It is categorically stated
thét to prepare ground for ACR agaihst the épplicant number of
letters \;vgre issued to him Whiéh have been annexed as
Annéxure A-4 and A-6 to A-11 with the OA. It is further stated
that the appliéaht has also replied »to these baseless allegations
videj Annexures A5 & A-12 to A-17. The grievance of the
applicant is that none of reply was considered by the authorities
,objecfively and the entries in the ACR were .made with
prejudiced miﬁd and even representation dated 31.5;.2005 made

by the applicant against the adverse entry was rejected without

- considering the points raised by the applicant vide impugned

order dated 30.4.2006. It is on the .basis of these allegations

- that applicant has filed this OA.

5. Notice of this application was given to the respondents.

Respondents have filed their reply thereby justifying their
action on the basis of letter issued by them as Annexure A-4 &

A-6 to A-11.v' It is stated that the applicant was given



performance cduriseling Which was issued through letter dated
12.10.2004. Besides this the applicant has also been warned
many time for indiscipline, lack of sense of discharge of duties -

as is evident from perusal of Annexure A-4, A-6 to A-11. Thus

according to respondents on.the basis of these letters, reporting

. . . !
office has rightly given adverse remarks in the A.C.Rs of the

applicant. It is further stated that all clarification given by him

were not found satisfactory, thereforé, the adverse remarks
have been maintain by the authorities and the4 appeal was also
rej»e'cted accordingly. Thus, according to the respondents it is
notupérmi_ssible for this Tﬁbunal to interfere in the matter while

exercising power of judicial review,

6. I have heard learned counsel for parties and gone through

‘thé material placed on record. At the out set I wish to make it

clear thét this court cannot moderate the appraisal and grading
given to an officer/employee. While exercising power of judicial
review, court should not venture to assess and appr’aise on the
grading of an officer ‘/elﬁpléyee. But if the court finds that
adverse entries made in the ACRs of grading given to an _
off_icer/employee are vitiated by extraneous considerations, the
court must interfere and quash them. It is essential to
maintain the integrity and sanctity of the ACR of aﬁ

officer/employee and the legitimacy of the conclusions relating



~ to his/her overall perforn-lance'. In this context, &s{é may mention
‘that the object of writing confidential “reporfs;or character roll of
a Government servant ié to affbrd an dpportunity to the officer
é‘oﬁcerned to remove .his 'deficienciés, if any, to. inculéate
o disc;ipline and to improve quality, excellence and efficiency of
public sérvice. The officer writing the confidential repoft should
show objectivity impai'tiality and fair assessment without any
prejudices whatsoever with the highest sense of respolnsibﬂity
to inculcate devotion to duty, honest an& integrity to'improve‘
eﬁcellehce of the individual officer/ employee. (State of UP V.
Yamuna Sankerv Misra and another,i 1997 (4). SCC‘- T
Swantantar Singh v. State of Haryéna and others, AIR 1997
SC 2105; Union of India and others v. N. R. Banerjee aﬁd‘
. others, 1997 (9) SCC 287 and State of Gujarat and another v.
~ Suryakant .Chunilal Shah,' 1999 \(1) SCC 529. In the State of
| UP. v YS Misra(Supra) it was observed that the officer
entrusted \;vith the duty to write confidential retort has a public
respons.ibility énd trust to .lwrite the conﬁdeﬁtial feport
objectively, fairly and dispassionately while .giving, .as
accurately aé possible, the statement éf facts on overall
assessinent -of the performance of the subordinate
officer/employeé. It should be .ifounded upon facts or

circumstances. Thus, the action of the officer entrusted with

o



the duty to write ACR, in order to survi\}e, must not be

sus_ceptible to the vice of arbitrariness.

7 It “is dufy of the Repdrting officer and the Reviewing
Officer to take care not 'only‘that 'in their .assessment. of overall
performance of a subordinate eﬁp,loyee - or officer t/hey are not
influenced By any personal intérest, bias or malice, but to avoid
'appearénc"e of labouring under such an influence. In other
words, it mﬁst appeaf oﬁ the face of the reébrd fhat In assessing

overall performance of a giving grade to anvoffic:er in his ACR,

_ the authority had acted fairly and without any bias in the fact.

8. Ih the instant »cas‘e' it is admitted fact that incident of
assaultved tookl piace on the night of 28t September, 2004
whereas FIR‘ ‘pertaining to the incident was lodged on
6.10.2604 by the fathéf of applicant as the applicant has
“sustained injury on account Aof as\sault.' Further judiciai notice
can be taken of the. fact that responden’gs has aiSo issued
.‘charge sheet against the épplicant. which was subject matter
of diépute in anofher OA- whereby the allegétiop _ag’éinst the
épplicant Was that he has exaggerated the factum of the
“ injuries. In other words charge against the applicant_ was thét
~ nodoubt he has sustained the injuries but in the FIR lodged

by the father of a].‘oplicant,"‘nature of injuries sustained by him,

has been exaggerating as such the applicant is guilty of



misconduct. It can not also be disputed that FIR has beeﬁ
lodgéd against the respondent' No.2 Principal Military School
Dholpur who is inétrumental Jauthority 1in issuing letters
Annexure A-4, A-6 to A-11. Not only thié he. is also acc’eptiné'
authority in respect of‘ the ACR récorded by the r—eportingr |
bfficer in the case of applicant. As can be seen from adverse
remarks respondent No. 2 has also categorically recorded under
Part IV Col.3 that he does not agree with the assessment given
by the reporting officer ‘and he Was_liberal in grading and the
aforesaid officer should have been granted below average. It is
also admitted faét that all these letters Annexﬁre A-4, A-6 to A-
11 have been issued by the respo;ldent No. 2 orﬂy after the
| incicient and when on 6.10.2004 FIR was lodged by the father of
applicant, | -
9. Thus, keeping these .facts in view, the questioﬁ which
requires my consideration is whether the applicant has been
treated fairly While making entries in t;hé ACRé for the'
1 aforesaid beriod' by a person against whom allegation has been
leveled by filing FIR émd whether~ the aforesaid édverse
remafks Waé actﬁated on account of criminal case filed by the
father }'of épplicant. Further question which requires my
consideration is whether the representation of the applica:rit
 made by him against expunging" of adverse remarks was

- considered in right perspective.

1

,/



16. Before consider this issue it will be worthwhile to notice
tWo,prin'ciple's of nétural justice. . The principles of natural
justice consist pfi’marily of two min rules namely, nemo judes
in cause sua ( No man shall'be. a judge in his own cause) and
‘audi alterram partem ( hear the other side). The corollary
deduqed from the above two_rules and particularly the adui
alteram partem rule was qui aliquid st_'at.uerit‘parte inaudita,
altera, aequum licet dixerit, haud aequum facerit “he who shall
decide anything without the other side, having been heard
althbugh he may havé said what is righf will not have done
what is right’ or as is now exp'ressed “ justice shoﬁld not ’only be

- done but should manifestly be seen to be done.

11. In the inétant case the 'applicar'lt‘ in his representatioﬁ/
appé'al against adverse remarks ‘dated 31.8.2005 which rﬁns
" in twelve pages and has been placed én record as Annexure A-3
"has a}t the out-set categorically stéted fhat process of perverse
_and . allegat_;ofy -1etters‘ started oﬁly after the brutal assaulted
on h1m in the night of 28th & 29th September 2004 and further
attempt to eléctrocute him by Lt. Col. K. R?man élongwith his
h truéted goons and subsquently,z@g named in FIR lodged by the
father of applicant in Police St?tion Thana Sadar Dh(ﬂpur on
6t Oct., 2004. Thus all these letters have been issued with

sole purpose to crush him by issuing allegatory letters which

Y
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- latter became the basis of being reflected in the ACR in the

form of adverse remarks. As can be seen from' the ordef dated
30.4.2006 Annexure A- 1, the representation of the applicant

has been rejected by passing crypticlorder ‘and nothing can be

~inferred from this order that matter was examined in the back

‘drop of allegation of bias attitude of respondent No.2 oﬁ'
account of lodging the FIR by the father of applicant which
according to the applicant from the basis for issuing the letters

and recording of adverse remarks of indiscipline and lack of

“sense to discharge of duties and casual attitude more

particularly when prior to the date of incident no such

alleg‘ations were leveled and entries made in the ACR. Rather

~ the applicant has been rewarded for his work as mentioned in

the Para 4 of the OA which fact has not been disputed by the

respondents.

12.  Nodoubt, it is true that no speaking order / reasonsneed be

. recorded -in the order while rejecfing the representation

against the adverse entries but certainly such reasons should

~ find mention in the noting portion in order to see whether the

matter was examined in the right perspective after taking into

consideration, the reply so submitted by the official. As already

noticed above there is‘nothing on the record to suggest that the

case of the applicant was considered in the right perspective

Y/
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and the éllegation leveled By the applicant that the‘ entry of
adverse remarks were actuated on account of bias attitude of
v, Whie, V
the-_ respondent No. 2 .FIR was lodged on his behalf regardi.ng.
crimiri-al a—ssaultéd on 6.‘10.2004,-.Which appears to have not
bée»nAtaken into consideraﬁon ‘while passing impugned order
Ann;éxure A-1. Furthér it appears that Whﬂe passing impugned
order Annexure A-l,l the appropriate authority has also not
exarﬁined the matter in the light of violation of principle of
natural justice inasmuch as the person against whom the FIR
- was lodged was aiso associated in recording /writing entries in
- the ACRs and it appears be case where principle'of natural
justice viz justice should not only be done but should ﬁanifestly
~ be seen to be done” appears not to have been taken into
consideration While rejecting représentatibn of the applicant
agéinst ad\}erse remarks. Bé that as it may, since there is no
~ reason forthcoming whether the matter was examined by the
.authorities ih the right perspective and contentions raised by
the applicant in his rei)resentation that entfies in. the ACRs
are based on letters Annexure -A-4, A-6to A-11 br the out come
of i%egistration of criminai case against the Respondent No.2
and it is only aftér lodging of FIR that Respondent No. 2 has
issued all these letter on account of his ~bias attitude appears

to have not been considered while rejecting the case of the

applicant, I am of the view that impugned order dated
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30».04.20'06 Aﬁﬁeiuré Al 1s reqﬁire to be quashed and set aside
and competsot authority is directed to reconsidef ' the case of
' appliéént in thehght of dbservétions made hereinabove and
plea ta-ke-r-:'ll by ‘the éppiijcianf' in his representation dated
31.8.2005 (Annexure A-3) and to pasé a speaking &‘reaéoned
'lorde'rAas to whether the‘adverse remarks as recorded in the
ACRS for the p_eriod 2004-2005 as reproduced in the earlier
part of judgment are require to be maintained or expunged. |
Till s‘u-ch’the decisidn 1s not taken, adverse' remarks as
conveyed vide letter dated 27t July, 2005 Annexure A-2 shall
not be given efféct. Such the decision shall be taken by the
cémp‘etent authority within a period of thrée months from the
date Qf receipt of a Cbpy of this order. The decision so takén

. shall be communicated to the applicaﬁt.

13. Needless to add that in case the applicant is still
aggrieved by the decision so taken by the respondent, it will be
permissiblé for him to file substantive OA thereby challenging

the decision so taken by the respondents.

14. With these observ_ati(.)ns the present OA is dispesed of.

(M.L.Chauhan)
\ Member (Judicial)
mk



