IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JATIPUR BENCH

JAIPUR, this the 12th day of December, 20606

CORAM:

HON’BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL).
HON’BLE MR. J.P.SHUKLA, MEMBER (ADMINISTRATIVE)

1.0ORIGINAL APPLICATION No 451/2006.

Dr. Kalyan Sahai Sharma,

aged about 53 years,

s/o Shri Ganga Sahai Sharma

r/o B-362, 10-B Scheme,

' Gopalpura Byepass, Jaipur,
presently serving as Joint Director
Agriculture (Entomology),
Directorate of Hortlculture,

Pant Krishi Bhawan, Jaipur

Rajasthan.
" _ . Dpplicant :
(By Advocate: Mr. P.P.Mathur) ?
Versus %
1. Union of India through the Secretary, Ministry :

of Personnel, Public Grievances and Pensions, !
Government of 1India, Department of Personnel f
and Training, North Block, New Delhi.

2. Union Public Service Commission -through its .
Secretary, Dholpur House, Shahjahan Road, New :
Delhi. '

3. State of Rajasthan through Chief Secretary,
Government Secretariat, Jaipur.

4, Secretary, Department of Personnel (A-1),
Government of Rajasthan, Government
Secretariat, Jaipur.
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.; Respohdents

N
R WY

(By Advocate: Mr. Kunal Rawat and Mr. V.D.Sharma)

2. ORIGINAL APPLICATION No 452/2006.

pr. Bhupendra RKumar Meghwal,
Aged about 52 years,

s/o late Shri.Bheru Lal Meghwal
r/o 12-A Ambavgarh, Opposite Jatwadi, oL f
New Bridge, Udaipur, -



(By Advocate: Mr. P.P.Mathur)

Presently serving as
District Tuberculosis Officer,
Jaipur.

.. Bpplicant

Versus

1. Union of India through the Secretary, Ministry of
Personnel, Public Grievances and Pensions,
Government of India, Department of Personnel and
Training, North Block, New Delhi.

. Union Public’ Service Commission through itsig
Secretary, Dholpur House, Shahjahan Road, New
Delhi. i

. State of - Rajasthan through Chief Secretary,
Government Secretariat, Jaipur. ,

. Secretary, Department of Personnel = (A-1),
Government of Rajasthan, Government Secretariat,
Jaipur.

.. Respondents:

;(By Advocate: Mr. Kunal'Rawat and Mr. V.D.Shatma)
3. ORIGINAL APPLICATION No 453/2006.

Laxmi Chand Jain
aged about 48 years,
s/o Shri Guman Mal Jain,
r/o F/I/65, Bajaj Nagar apartments,
Bajaj Nagar, Jaipur,
presently serving as
- Joint Director (Industries),
WTO Cell Secretariat, '
Jaipur.

.. Applicant

(By Advocate: Mr. P.P.Mathur)

. “Versus

. Union of India through the Secretéry,vMinistry of
Personnel, = Public Grievances and Pensions,
Government of India, .Department of Personnel and
Training, North Block, New Delhi. :

. Union Public Service Commission through its
Secretary, Dholpur House, Shahjahan Road, New
Delhi. 4 '

. State of Rajasthan " Through Chief Secretary,
Government Secretariat, Jaipur.
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4. Secretary, Department of | Personnel (A-1),
Government of Rajasthan, Government Secretatiat,
Jalpur. . '

.. Respondents

(By'Advooate: Mr. Kunal Rawat.and Mr. V.D.Sharma)

\

ORDER : (ORAL)

By this common order, we pnopOSedtto'dispoSe of

the aforementioned OAs.  For . the - purpose . of:

convenience, the ' facts as mentioned in OA ".No... "~ .

451/2006, Dr. Kalyan Sahai Sharma, are being referred
to as in all these OAs the controversy is same and the

grounds ‘on which relief is sought -are also,same.

Q

2. Briefly stated facts' of the case are that the"”

appllcants are State Government employees holdlng the, :,

x

posts equlvalent to Deputy Collectorv‘ln the State"
Civil Service in terms -of - Rule 4 “Aofi Indian .

_Administrative .$ermicefp(Appointment ”by §election)j
Reoulations} 1997 f,(hereinafter' referred: tov as.
.Regulations of 1997. It is stated that they ‘are
entltled to con81deratlon for sendlng proposal to the*'
'_Un;on Bubllc Serv1ce.Commlss;on (UPSC for short)_for;;;ff

.the.pufpose:of;consideration'and selection to the post n”¢?‘ﬂﬁ?

"sum and substance, case:of the applioants1inothese'OAsfg
is that the " State Government for the purpose . of;_Ffffl

;sendingipa - list 'ofﬁ oandidates ‘to the UPSC hast'notﬁg
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- ;of Indian Administr‘a't'ive. service .(IAS .for short). In. ', -




framed/adopted any guidelines and such iist is being
prepared at thé instance of higher officials and
Minispérs who tend to e%ercise their influence on tﬂe
enfire»exercise without followiﬁg ény guidelines and
"sﬁch names are 5eing sent on the bagis of pick and

choose method. In support of this contention the

applicant has stated that in the past also one Shri. ,
a -

Mahaveer Prasad Swami filed a .Writ. Petition titled'

s.B. Civil Writ Peétition No. 6478/2005, Mahaveer .

Prasad Swamli vs. State of Rajasthan before.theiHon7ble

Rajasthan High Court thereby pointing out pick and

choose in the entire exercise by the State Government

of Rajasthan in proposing némes to the Committee. It
is further pleaded'that taking cognizance of state of
affairs and lack of guidelines the Hon’ble High Court

issued notice to. the respondents thereby restraining
. : . _ ;

the Staﬁe :Government_ from sepding the 1list prepare;%!~4
contéining the proposed names for the year 2005-2006
vide interim order dated 17.8.2006. It is further
pleaded that even when the matter was pending final"r

heariﬁg the State Government finalized the 1list for

the yéar 2006-2007 and the news was published in the

newspaper (Dainik  Bhaskar) to  this - effect - on

27.11.2007. It is further pleaded that presumably

name of Shri Mahaveer Présad has been included' and he

got the tip. The said Writ Petition was withdrawn by -

the petitioner therein on 28.11.2006. The applicant

has placed a copy ofvthe newspaper report as Ann.l. It .

‘A

\
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is further pleaded that since the applicant apprehends

foul play 1in the entire exercise and that name of the

- applicant has not been included in the 1list by

adopting pick and choose'method, though his name has
been recommended by the Head of the Department and he
has meritorious reéord;. It is further pleaded that
the applicant and many similarly placed persons
believe that the State Government and other
respondents would disclose some guidelines if any or
at least frame 1t before the names are sent for
vacancies for the year 2006-2007. However, nothing of
that sort was done. It is on the basis of these facts,
the applicant has filed this OA thereby praying for
the following reliefs:-

“a. Direct the respondents to lay down fair and equitable norms and
criterion for inclusion of the name in the propose list to be recommended
by the State Government for consideration for promotion to the IAS under
the Regulations of 1997.

b. Direct the respondents to consider the name of the applicant and place
his name in the proposed list to be sent for consideration for appointment
in TAS under the regulations of 1997 and

c. If during the pendency of this OA any list or names are sent by the
respondents State of Rajasthan as proposal to UPSC as per regulation 4 of
the Regulations of 1997, the same may be quashed and set aside. ‘
d. Direct the respondents No.3 to quash and set aside the list of proposed
names said to be prepared under regulation 4 for vacancies for the year
2006-2007 in the TIAS as per provisions of Regulations of 1997 as pomted

" out in the newspaper report of Dainik Bhaskar.
e. Costs of and incidental to the Original Application may be awarded in

favour of the applicant.”

3. TWhen the matter was listed for admiggion on
‘ : P
1.12.2006, this Tribunal while issuing notices passed

the following order:-

By



“The grievance of the applicant is that the State Government has prepared
a list of the persons belonging to Civil Services in violation of rule 4 of
1997 Regulations for the vacancies for the year 2006-2007 in the IAS in
an arbitrary manner without any guidelines. The apprehension of the
applicant is that he being a meritorious person, his name has been wrongly
ignored whereas persons less meritorious have been included in the list to
be forwarded to the UPSC for consideration and selection to the post of
IAS. In order to decide the controversy and the fact that the meeting of the
UPSC is likely to be held shortly, the respondents are directed to file reply
to the interim prayer of the applicant within seven days. In case the reply
is not filed within seven days, this Tribunal shall consider to grant ex-parte
stay thereby directing the State Government and the UPSC not to act upon

the list so prepared by the State Government.” 9

4. Respondent Nos. 3 and 4 have filed reply. In the
reply the stand taken by the respondents is that the.
application is not maintainable at all as there is no
impugngd order_against which applicant(s) is aggrieﬁed
in thé.Original Application. It is further stated that
the present OA is based only on presumption and there
is no factual foundation of the averments made in the

OA. In fact the applicant has filed the present OA on

. the basis of a news item published in daily DPainik

Bhaskar dated 27.11.2006 (Ann.A-1). Tt is thus
pleaded that no Petition/OA can be filed and
main{:ained merely on the basis of newspaper report
which is only an unverified version based on hearsay
and inadmissible. in ,evide.n'ce, For ~ thhat purpose,

reliance has been placed by the respondents to the

decision of the Apex court in the case of Laxmi Raj

Shetty vs. State of Tamilnadu, AIR 1888 SC 1274
whereby it has been held that a statement of fact
contained 1in a newspaper 1is merely h'earsay and,

therefore, inadmissible in evidence in the absa"{;ce of
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w%/Development Commissioner, Principal Sécretary to ;thé T

7!

the maker of the stafement appearing in ‘court and
deposing to have perceived the . fact reported. The
respondents have also placed reliance on the decision
of the Rajasthan High'Cgurf in the case of Ratan Lal

vs. State of Rajasthanp 1994 (1) WLC (Raj.) 679 and

also another decision of the Honfble'Supremé Court in

the caég of Dp. B:Singh vs. Union of Iindia and ors,
(2004) "3 SCC 363 whereby in para 3, the Apex Court has
held that it is ‘too much to attribute authénticity.or
credibility to anyvinformation ér fact merely because
it found publication in -a news-paper or 'journal or
magazine or any otherA form of communication, as

althouéh it is gospel 't,ruth. It need to reiteration

" that news paper report per se do not constitute -

legally acceptable ewvidence. Regarding the procedure -

to be. adopted for preparation of 1list in accordance
with Rule 4 of Regulations of 1997, it has been stated

that to prepare a panel 'of names of officers for

i appointment to the IAS cadre by selection from Non

State . Civil Service quota, the names Qf non-State.

Civil Service officers recommended by  various

administrative departments are considered by &

committee constitute by the ‘State Government, which

consists of senior officers. It is further stated that
it was only upon close scrutiny of the service record
"and their outstanding merit and ability, the committeeggq’;

consisting of :Additiohal . Chief ’Secretary and .

TEITIT ST Pt g e foenp oty




Government, Home Civil Defence, Home Guafd, Jail and
Transport, Rajasthan Jaipur and Principal Secretary to
Governmént, Rural Developmentv and Panchayat Raj,
Rajasthan, that their.names'are-placed‘in,the-panel.

Thereafter recommendations. of the committee are placed

- before the State . Government which shall forward the
same to the UPSC for approval. It is, therefore,i\

emphatically denied that the panel 'is prepared on the

basis of pick and choose method. The respondents have
categorically denied that guidelines for preparing
such panel are in any  manner arbitrary and
discriminatory. Accofding to respondents, in all
there 1s four vacancies in the IAS cadre by selection
from non-State Civil Service éuota for'the year 2005
and 2006 and, therefo?e, in terms of Rule 4 (i) (iii) of

Regulations of 1997 a panel of 20 officers is required

9

to be prepared Dbeing five times the number of ,

vacancies proposed to be filled during the year and

. the matter 'is under consideration of +the State

Government. Regarding'filing of the Writ Petition by

one Shri Mahaveer Prasad Swami and thereafter
withdrawing the same, it is stated that the said Writ
Petition wa;.pertaining to selection process for the
vacanciés of the year'2005'whiCh procéSS‘came to an

end on 31.12.2005 and the said Writ Petition has

already been withdrawn by Shri Mahaveer Prasad on .

28.11.2006. Thus, according to the respondents, the

w%ﬁ said stay is not applicable for the vacancies of the
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. of actual and continuous - regular service in the .

to the post of Deputy Collector. It is further stated:

R

I

year 2006-2007. As regards the criteria adopted by the

. Committee for considering non-SCS officers as -

‘gquivalenti to the post of Deputy Collector, the
respondents.hévg stated that with the approval of fﬁé
competent éuthority following criteria was adopted -
“Any State Service Officer who has completed 10 years

respective State Service’” were freated'as.equivalent

3

that in terms of the afdresaid criteria every State

Service. Officer who possesses outstanding record,

would be eligible for promotion to IAS after

completion of 18 years in the State Service i.e. 10

. years"to "become equivalent to the 'post of Deputy

Collector and further 8 yeérs to become eligible for

promotion to IAS. It is further stated that based upon '

the éforééaid criteria and on the objective - .

comparative assessment., of the entire .service. career

and'upon close scrutiny of the entire service record’

¢

merit and ability, recommend inclusion of name of

-suitable officers in the panel and there is ‘no

question of any foul play and unfairness.

5. When the matter was taken up forvadmission today,

the learned counsel for the applicants'was’appriséd:bf

the fact that in view of the speCifig stand taken:by,;1j5f‘:

of the .concerned officer as also their oufstanding

“the respondents it 'méy‘ not be poésible. to grant Jff~

G,
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mandatory stay to the applicants, upon which, the
learned.counsel for the applicants submitted that he
is prepared to argue fhese cases on the basis of
material placed on recbrd as according to him, in case
the stay is not granted by this Tribunal, these OAs
would become infructuous as their cases shall not be
considered by the UPSC. Accordingly, we have proceeded&.
to decide these OA; finally instead of confining thesé'
to the interim prayer‘as according.to us/ the point
raised by the applicants in the OAs has been dealt by
the respondents in the interim reply. Further, we are
of the view thatvit will be wastage of court’s time to
keep the matter pending and to consider the case of
the applicants only on the point of interim prayer
especially when the learned counsel for the appliéants‘
has argued that the matter may be finally disposed of

in case stay is not granted to the -applicants. Thus,‘

we have proceeded to decide the matter on merit.

6. As can be seen from the pleadings as set out by
the applicants in these OAs, the grievance of the
applicaﬁts is that the respondents have not laid down
any fair and equitable norms and, cariteria for
inclusion of names in the porposed list to be
recommended by the State Government for consideration
for promotion to the IAS from non Statg Civil Service

officers in terms of Rule 4 of Regulations of 1997 and

Wi/_thuS, the applicants have pra&ed that direction may be
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given to the respondents to lay down fair and

.equitable norms and criteria for that purpose. We are

of the view that no suchimandamus can be issued to the
respondents 1in the facts and circumstances of these
cases,. inasmuch as, the criteria for selection hcs
already been stipulated.in Rule 4 of the Regulations
of 1997 which, inter aiia, states that the State
Governmént‘ shall send proposal for consideration of
the Committee - ﬂi) frcm thbse persons belonging to
Non—StaEe Civii scrvicé Qho has.oufctanding mefif and
ability, (ii) holds a Gazettea post in a substantive

capacity and has completed not less than 8 years of

continuous service under the State Government on the

first day of January of the year in which his case is
being considered in any post which has been declared
equivalent to the post of Deputy Collector in the

State Civil Service and propose the person for

consideraticn of the Committee. The réspondents have
- categorically stated that as per the criteria adopted

and . approved by the competent authority for

considering non-State Civil Service officgr equivalent

to the post of Deputy Collector, the Non-State Civil .

service officers who has completed 10. year of actual

and continuous service in the respective State Service

has been treated to be equiﬁalent to that of Deputy:

G@A&ector in the State Civil Service. The applicants.

have not said a word about the criteria adopted by the

respondents for the'purpose of treating the Non-State

Sy,

.
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Civil service officers who have completea 10 yeérs of
service as edquivalent to that of Deputy Collector. Thg
respondents have further catetorically stated that in
terms of rule 4 of the Regulations of 1997, personé
who have completed.not less than 8 years of continuous
service were eligiblé.to be considéred for'thé purpose
of preparing 1list Eor promotion to IAS. <Thus,
according tb the re;pondents every State Servicé
officer who possesses outstanding record would be
eligible for promotion to IAS after completion of 18
years in the State service i.e. 10 years to become
equivalent to the post of Deputy collector and further
8 yeérs to become eligible for promotion to IAS. The
respondents have also categorically stated that it was
based on the.objectivg,comparative assessment of the
entire service career and upon close scrﬁtiny‘of the

<+

'entire service record of the concerned éfficer as alia
theirloutstanding merit and ability that the names of
the suitable officers in the panel afe recommended by
the high powered committee and there is no question of
any foul play and unfairness as alleged by the
applicants. This part of averment has remained
unchallenged. Simply by making vague, averments in the
OA that the reépondents have not followed any
criteria, norms or_‘equitable ‘guidelines ~and has
resorted to pick and choose method cannot be accepted

on -the face of the stand taken by the respondents in.

D@ the reply. Rule 4 of the Regulations of 1997 prescribe
V\ .
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and lays down fhafithé'éommitteé shall prepare a list
Qf persons of outstanding merit and ability and also
that the respondents have laid down a criteria that
the State Service officers who have completed 10 years
of regular and continuous service shall be treated
equivalent to the post of Deputy Collector, we.fail to
understénd what more criteria was required to be
adopted by the Committee. Further, the panel has to be
prepared by the Committee based on objective
comparétive assessment of the entire service career
and updn closé séfutiﬁy.of the.enfire service record
of the concerned officer and it is not open for this
tribunél to sit in appeal on such assessment so made
by the Committee when the applicants have not given
specific instance to. show that the Committee has
prepared the list in unfair, arbitrary and
discriminatory manner on the basis of pick and choos
method by giving instances of such officials who were
less meritorious. Simply because the stay was granted
by the Hon’ble High Court in the case of Mahaveer
Prasad.‘which stéijpéftéins to -theh selecfion.vprocess
for the Vacancies in the year 2005 and subsequently
the Writ Petition was withdrawn by Shri Mahaveer
Prasad will not form basis for granting similar relief
to the applicants for énother selection which pertains
to the year 2006-2007. The contention of the learned

counsel for the applicant that the challenge made byl

Q%//§hri Mahaveer Prasad before the Hon’ble High Court ‘was



pn the same'grounds as that in the present 0OAs, as
such, stay should b@ granted by this Tribunal, cannotu
be accepted for more than one reason. Firstly but er?
. vague averments,.there is nothing on record to suggest
that the grounds taken by Shri Mahaveer Prasad before
the HQn’ble'High Court was the same as raised by the\:

g

applicants in'these'oﬁe. fhat'apart, it.appearsithahl
the challenge before the'Hon’bLe High qurt must have“'
been founded on some'other,basis, inasmﬁch as, 1t is
settlea' positioh that challenge regarding service
matter and recruitment/selection to All India Service
it is-this.T;ibunal which has to be approached at the
first instance vand' such claim cannot be raised

~ directly pefore the Hon’ble High Court. This is what

'the'Apex Court held in the case of L.Chandra Kumar vSs.

Union of India, AIR 1997 SC 1125. Be that as it may,

<%

,:'since,fthe“'Writ* Petifion stands withdrawn and simplgiﬂjl.k-’
’ ' ’ . : 1 -“..'.‘.

h,e. because interiﬁ stay was granted by the]ch’Ble High””ﬁl
,Court; as sﬁch tﬂis Tribunal should aISO-grant interim.‘r;, it
stay, ' such plea cannot be accepted as tﬂe Apex Cqurt4
has categcfically held that interim stay is not
bindiﬁgpand the court can pase:two different crder oni'

: sameiéacfe which is nof discriminatory and will‘nct
have binding effect. In this regard:refepence'can be;

held on the decision of the Apex Court in the case df“f"f

Empire Industries Ltd. and ors. vs. Union of India and. ' =~ -

. .ors. AIR 1986 SC page.662.
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7. For the foregoing reasons, we are of the view

~

that there is no substance in these OBs, which ‘are

accordingly dismissed with no order as to costF.

) P — l__ e J’,L\.,,...._.n,.i _—-———l‘{

e T e T e e T

-

R T

/’( V. SHUKLA) | “ (M. L. CHAUHAN)
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