IN THE CENTRAL ADMINISTRATIVE TRIBUNAL;
JAIPUR BENCH

JAIPUR, this the 30'Hay of July, 2010

Original Application No. 412/2006
-CORAM:

HON'BLE MR: M.L.CHAUHAN, MEMBER (JUDL.) '
HON’BLE MR. K.S.SUGATHAN, MEMBER (ADMV.) -

Badrishwar Afray '

s/o Shri Ramesh Chand AIrcy
working as Junior Engineer-ll,
Office of Senior Section Engineer,
P.R.D., Sawai Madhopur,

Kota Division, r/o Q.No.207-A,
Railway Colony,

Sawai Madhopur.
- .. Applicant

(BY Advocate: Shri P.V.Calla)
‘Versus
1. Union of India ' i
through General Manager,
West Central Rculwcy
- Jabalpur. ‘

‘2. The Divisional Railway Mondger
Kota Division,
‘Kota. . ,
' -... Respondents.

‘(By AdvocaIe Snn Siya Ram, proxy counsel for Shri TeJ Prokash
Sharma) : _

"ORDER .

. Per Hon'ble Mr. M.L.Chauhan, M(J)

The -appliccnt has filed this OA thereby prdyIng for the

following reliefs:-

v,



)

" (i) the impugned communication .dated 18.4.2006
Annexure-A/2 may kindly be declared illegal and the
official respondents may kindly be directed to fix the
seniority of the applicant in the cadre of Electrical
Chargeman (now redesignated as J.E.-ll) at

dppropriate place treating his date of promotion in the -

said cadre as 3/6.11.1995 in the seniority list Annexure-
A/1 dated 17.5.2005; -

(i) further . by an appropriate order the provisions

: contained para. 302 of IREM Voll may kindly bé
declared unconstitutional in so far as not granting
senjority to an employee promoted on adhoc .basis
followed by regular promotion;

- (iii) the Original Application may kindly ‘be allowed with
. costs. | ' :

(iv) Any oiher. relief to ;/VhiCh the appliccn’rs'ore found |

-~ enfitled, in-the facts and circumstances of the present

case, may also be grcnte‘,d in favour of applicants. . -

' 2. Briefly stated, facts of the case, .;so far relevant for decision of
' this OA, are that the applicant was initially appointed as Elecirical
Fiffer Gr.lil and was Ul’rimofely‘pfon‘qcﬁ‘ed as Electrical Chargeman,
(subsequenily rede‘.signotedl as Junior Engineér,—li) on dd-ﬁoc bcx;is
vide order dated 3/_6;.1 1.1995 (Ann.A/S) in the pdy scale of Rs. 113;00-
| 2300 (revised Rs."5000-800'0). Theredﬁe»r name of the applicant was
placéd in 'fhe-po.mel of Junior Engineer-li ‘(JE-II) -'vide order dated
17.8:2004 (_Ann.A/5) after qUéijying'fhé_ selection test forlfhe ’s.oid
pbst and Subséquerj’rly his s_ervices were regulc,rized Qide ordér
dated 26.8.2004. Based ‘upon his régularizo’rion‘ of service, the
applicant was cssignéd senijority vide -ofder dated 17.5.2005 from-:
fhé date of his; regulqrizdﬁpn as JE-Il and his ncxr-ne has been showh
at SILNo.7. The grievonce o.f the oppliicl:on’r in\ this Accse is that the
resbondents hdve wrongly shown agq‘in'sf'fhe column No.6, fhe date

of working of the applicant in the cadre as .26.8.2004‘whereqs the



o

(OS]

sdme éhgpld have been shc’_m./n -as 6.11.1995, wheh, he was granted
ad-Ahoc p.romo’rion- against the p;ost of ChargemanA(.now JE-It). It is -
on the basis of these fécfs, the applicant has filed -fhis OA thereby
praﬁﬁg for the aforesaid reliefs. o

3. | - It may be sia’red that the applicant has also filed -
represen’rdﬁon dated 11.2.2.0,054 prior to issuance of the final seniority
list whereby the only contention raised by fheA applicant was that
se}vice rendered by him on ad-hoc - basis w.e.f. 6.11.1995 '6goinst
the post of JE-II shouid be counted for the purpose of‘ Sehiom‘y_ ‘

4. . Notice of ’rhis cpblicdﬁon iwds given fo.f-he responden’rs. The
facts, as sfcfed ab'ove-,v hdve not been disputed by the respondents. )
The 'responde-n’rs have stated fhcn" fhé -seniAorify assigned to the
dpplicon’r-is strictly in conformity with the provisions 'c.onfoined under
“Para 302 of the Indian Roilwqy Establishment Ménqol (léEM), Vol. I.

According \‘o_ the respondents, ’rhe'app]icanf'wcs promoted as JE-II,

. scale Rs. 5000-8000 purely on ad-hoc basis vide office order dated

- °4.9.1995. and was posted under TFO (TRD) VMA and his place of

posting was however changed from TFO (TRD) VMA to CTFO (TRD)

LKE, vide Annexure A/3. It is further stated that sinc_-e the applicant

-~ was promd'red as JE-Hl purely oﬁ ad-hoc basis, as such, he was ‘

placed on the. panel after qualifying the requisite selection vide

N order dated 17.8.2004 (Ann.A/5). Accofdingly, he was prbmoted

and regularized vide order dated 26.8.2004 in-terms-of Para 302 of-

the I,REM._ThQs, his seniority was correctly assigned.

5. We have heard the learned counsel for the parties cmd_gbne

through the material pld_ced onrecord.



L/

6. The quesﬁoh- wh’iéh requires our consideration is whether the
opb]icanf is entitled to the seniori"ry w.ef. 6.11.1995 when he was .
given.qd-hoc prdmofioﬁ ih the gréde of Rs. 5000-8000 on the posi:of
Electrical Chargeman (JE-Ii) ér w.é.f. 26.8.2004 when serviées of the

applicant were regularized pursuant to placement of the applicant
in the panel affer qualifying.the requisite selection vide order dated .
17.8.2004 (Ann.A/5).

7. The matter on this point is no longer res'-integrc and the

same is squofely covered'by; the decision rendered by the Apex

_- Court in the case of Swapan Kumar -Pol and Ors. Vs. Somi’robhor

Chakraborty and Ors., 2001 SCC (L&S) 880 whereby the Apex Court

after considering the provisions Para 302 of the Indian 'RaiIWQy

Es’fcblishmen‘r Manual (IREM) alogwith the note appended thereto

- has held that seniority has to be fixed from the date of promotion

after regular selection by due process. h‘-qu furfh_er‘held that period
of cd. hoc b;omqtion preceding that date _wou!d not count fowofds
genibrify. Thdf was a case where adhoc prorﬁoﬁon was made to fﬁe
Senior Clerk by the rdilwc:y'-cdminisfroﬁon between 9.12.1 982 f-o
7.1.1984. Later o'n,- they were found suitable in the fes% held, result of
which was declar'ed on 28.‘2.1 985.:The Apex Court obselrved-thcn‘ it is

true fhafl they hcd been co'm‘.i.riuing‘ from ﬂie.ir réspécﬁve dates of ad
hoc promotion till | ’rhey‘. were regularized after being s‘electe_‘d’
through due proc_:'ess. But tHGf by itself éonno’r confer a right on them
to claim» fﬁe édhoc period of ;ervice 1‘6 be tagged on for the
p.urp’os.e of. fh\eir‘sén-io.rity, inasmuch ds, there is no provision which

says that an employee on being regularly promoted, such regular



<,

promotion wpu‘ld date back to ’fHe date of origihal promo’ri_onl in the
cadre, wHich might have been on adhoc basis. It is further held that
when the serﬂl-icie conditions are governed by a set of rules, in the
db;sence of any rules, it canno"r l.)é.held ’rhotAregulcr promotion
would reloi've back ’rQ the date of adhoc promo’ribn itself.

8. At this sfagé, it Will also be useful to quota para 302 of ’rh-e :

IREM which is in the following terms:-

- “302. Seniority in initial recruitment grades.- Unless specifically
stated otherwise, the seniority among the incumbents of a
postin a grade is governed by the date of appointment to the
grade. The grant of pdy higher than the initial pay should not,

_.as a rule, confer on & railway servant seniority above those
who are already .appointed against regular posts. In .
categories of posts partially filed by direct recruitment and

- partially by promotion, the criterion for determination of
seniority should be the date of regular promotion after due
process in the case of promotees and the date of joining the
working post after due process in the case of direct recruits, -
subject to maintenance of inter se seniority of promotees and

. direct recruits among themselves. When the dates of entry
into a grade of promoted railway servants and direct recruits
are the same they should be put in alternate- positions, the
promotees being senior to the direct recruits, maintaining
inter se seniority of each group.

Note.- In case the ftraining period of a direct recruit is

curtailed in the exigencies of service, the date of joining the

working post in case of such a direct recruit shall be the date

he would have normally come to a working post . after
- completion of the prescribed period of training.” ‘

9. Thus, in View of what has been sfafed above, we are of the

N

firm view that the applicant has not made- out a case for our

_inferférénce‘ and the seniority assigned to the <:1p')plic<:'m1L in the cadre

of JE-Il vide impugned or_dér dated 17.5.2005.(Ann.A/1) »is». iin ‘

conformity with the provisions contained in para 302 of the IREM as

. upheld by the Hon'ble Apex Court. Further, the decision in the case



of Swapan Kumar Pal (supra) was also further reiterated by the

Hon'ble Apex Cbur’r in the case of Union of India vs. Dharam Pal

Cetc., JT 2609 (2) SC 679.
10. That opcr’r; we ére also o.f'ihe view that the applicant has .
 also not substantiated his claim as on what basis fhe_-provisions. of
»Pcra'302 of the IREM can be declared unconstitutional as this bcro
specificqlly stipulates that regUIor promotion after due pro;:e,ss\ ofA
selection shall be counted-for ’rhe- pu-rpose- of Seni‘ori’ry.lT‘hus, from
readiﬁg of this statutory provision it is evidven"r that f,ér the purposé of .
- seniority ser\]ice rendered after _'d‘ue Selecﬁon shqll bé taken into
congi_der.aﬁon -and - néi‘ férfuifous service A where
'prom_ofion/opp_oi‘n’rmenf has been given without undergoing ’rhé
_ selécﬁoh process. Acco}rding to us, the provisiéns sb inéorporé’red
" in the statute book is in. conformity. of the cons’ri‘ru’ri-oncxl pr~ovisions-
»where selecﬁon'fo.’rhe posf hcvs"fo t;e made in accordance with the
rulels and not dehors the rules.

1. : Tﬁe Iécrr;ed, coﬁhsel for the applicaﬁ}‘fu‘rtﬁer' orgped fhdf
re_sp‘onden’rs vhove not \’rdken into c-:onsjdera’r-ion the ad-hoc services
rgndered by the applicant on the post of JE-II for the purbose of‘ '
making reg;Jlof dppoinfr'.ne‘m‘ to the higher post of JE-L In this case
the cpplicohf has -héﬁhér chdl!enged- selec_:’ric;n of JE-1 on dny
ground nor specific prayer to this aspect has been made. From the
facts stated in the reply, it appears that the applicon’r has qiso beén
given ad-hoc bromofion .on the post of JE-I keeping in view his
s;ar{iOrify position as well as vacancy available. THU;,.no finding on .

this aspect is called for whether ad-hoc services rendered by the



applicant on the post of JE-ll can be counted for the pdrpose of
" regular promotion to the post of JE-I or hot. :
12. With fhesé obsérycﬁons, ’rhe' OA stands dispo’se_d of with no

order as to costs.

(M.L.CHAUHAN)
Judl. Member

- S.SUGATHAN)
Admv. M'_mber

R/



