NOTES OF THE REGISTRY ORDERS OF THE TRIBUNAL

13.02.2009

OA No. 349/2006 with MA 227/2006
Mr. Vinod Goyal, Proxy counsel for

Mr. Virendra Lodha, Counsel for applicant.
Mr. S.S. Hassan, Counsel for respondents.

~ Heard Ih part. Adjourn to 16.02.2009.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH.

Jaipur this thel ‘iU\day of February, 2009

ORIGINAL APPLICATION NO. 349/2006
: ﬂlth - a
. MISC. APPLICATION NO. 227/2006
CORAM- R
HON’BLE MR. B.L. KHATRI ADMINISTRATIVE MEMBER

K.L. Lodwai son of Late Shri Ratan Lal aged: about 61 years resident

‘of E-510, Ranjeet Nagar, Bharatpur. (Retired from the post. of Dy

Director, National Savmg Institute, Rajasthan, Jalpur)

APPLICANT '

_ (By Advocate Mr Vmod Goyal proxy to Mr. Virendra Lodha) -

VERSUS

1. Umon of India through its Additional Secretary, .Government

of India, Ministry of Finance, Department of Economlcs; ~

o Affalrs, New Delhi."
2. The National Saving Commissioner, 4th Fioor CGO Complex,
- A-Block, Seminary Hills, Nagpur.
3., Regional Director, Nationai Saving Institute, 4t Floor C-
Block, Vitt. Bhawan RaJasthan Jaipur. -

..RESPONDENTS

(By Advocate: Mr S.S. Hassan)

' TN L
ORDER/ -~ ™

.

. PER HON'BLE MR. M_um

The applicant has ﬁied MA No. 227/2006 for condonatlon of
deiay During’ the course of- hearlng, learned counsei for the appiicant

- had submitted that claim of the benefits of the -increment gave’,

recurring cause of action to the applicant. Therefore, delay. in ﬂling this
OA may be condoned. For this purpose, he reiied upon the following
cases:- '

M MR Gupta VS! Umon of India & Others
| 1995 (5) SLR 221 |

- “(ii) ’ Umon of India & Others vs. Tarsem Singh
: _ 2008(2) SCC (L&S) 765 '

-



2. Learned counsel for the respondents veheme’ntly opposed the
MA for condonation . of delay in filing the OA. He submitted that

appllcant was due to cross the Efﬂcuency Bar on 01. 03 1992 whereas' -

" the OA has been filed in 2006 after a delay of 14 years ‘No reasonable.
cause had been given in the MA for ﬁlmg the OA at this belated stage
Therefore OA as well MA deserves to be dlsmlssed ' ‘

3. 1 have heard the learned counsel for the parties. The learned

counsel for t he appllcant had placed reliance on the judgement of the .

Apex Court "In the case of M R. Gupta (supra), the applicant'

grievance was that h|s pay fixation was not in-accordance with the =

rules.. It was held by the Apex Court that this is a continuing wrong
- against him, which gave rise to a'recurring'cause of action each time
he was paid a salary wh|ch was not computed in accordance W|th the
. rules The application was not treated as time barred smce lt was
based on recurring cause of actlon _

4, | Similarly, it was alstheId in the case 'of Union of India Vs,

Tarsem Singh that where a serwce related claim is- based on a

contmumg wrong, relief can be granted even if there is a long delay in
seeking remedy. Therefore, havmg regarding to the fact of the case
‘and the judgements of the Hon’ble Apéx court,,delay is condoned. The .
“Misc. Application No. 227/2006 is allowed. . ' B
5. | The | applicant has- filed “this O;\ against the order 'date_d
14.05.2005 (Annexure A/1) whereby he was informed- that since he
was awarded major penalty, he could not be given the benefit of -
cro,ssmg.{ of Efficiency Bar, which was kept in sealed cover: The brief -
facts of the case are that the applicant was promoted as Deputy
Régional Director on '31.05.;§89 in the pre-revised pay scale of
Rs.2000-60-2300-EB-75-3200 and his pay was fixed at Rs.2180/-
w,.e.f;»31;03.1989. The applicant continued to draw regular increments o
'upto 31.03.1991 in the aforésaid pay scale and his basic pay reached



-

" the stage at Rs. 2300/- in this grade After the stage of 2300 the next o
- mcrement was to be glven after crossmg Efﬂcaency Bar on 01.03. 1992

.- hY

4

6. . Learned counsel for the appllcant contended that the apphcant -

‘should have been allowed to cross Efﬂcnency Bar w.e.f. 01.03. 1992 by

the DPC As . per order dated 06.08.2004 (Annexure A/7), he was

- placed under suspenswn -for. the period w. e.f. 17 03.1994 to
BT '28. 02. 1996 and charge. sheet was sen/ed on 12. 06 1995 and major

penalty was~imposed vide order,dated ‘22.0.2.20.00 (Annexure A/4).

- The DPC-should have been held in the month of'Janua'ry/April 1992.
"AT‘ that tirne applicant was neither placed'under suspen.sio'n nor any o
- charge sheet was served upon hlm nor was any penaity lmposed upon
- A h|m Thus he was ehgible to. cross: Efﬁciency Bar w.e. f 01 03. 1992

A

7. - Notice of this apphcatlon was given to the respondents Learned :
counsel for the respondents had rehed on the reply filed by the‘

_ respondents.’ ‘He vehemently contended that since the applicant was

placed under suspensron charge sheet was issued to him and penalty |
"was |mposed no order could have beéen passed for crosslng the
Echrency Bar. ’

8. 1 h'ave ~heard theile:arned counsel for the p{a:rti‘esand perused the

~ facts“and also the rules & case law.on the ‘subject.” Brief facts of the
L case‘ are that the appticant 'ﬂwas_to‘b,e allowed-to cross Efficiency Bar
w.e:f. 01.03.1992 in the DPC to be held in the month of January/April,

1992 as per Section of crossing Effi ciency Bar. - (Section VI‘Chapte'r 51

-~ of Swamy’s Complete Manual on Establlshment and’ Admlmstratlon_
- Sixth Edltion) ' o .

9. The respondents were specuﬁcally requested \nde order dated‘
22, 01 2009 to apprlse this Bench of the facts of thls case and the datef .
- of DPC through which the case of the applrcant with other employees
: was consrdered for crossmg the Efﬁqency Bard’Learned counsel for the
7‘ respondents was allowed to pIaceO“the letter .dated 02.02. 2009 _‘ '
' anngwath w1th Ietter dated 09 09 1993 As per th|s Ietterlﬂi%llowmg



-{)_‘

officers were allowed to Ccross the Efﬂclency Bar agamst the ‘due date o

of crossmg of Efﬁcuency Bar ‘

i

| Sl. No. Name of Dy.'Re@n_al Director Due date of crossxn&EB |

{ 1. | Shri B.P. Sinha. DRD Bihar - 101.06.1992
2. . Shri B.P. Singh, DRD Blhar ' 101.06.1992
13, |-Shri N. Mukheriee, DRD Calcutta ~ | 01.01.1993
4. Shri A. Biswas, DRD Calcutta -~ | 01.03.1993

- {5.” - - | Shri Yogeshwar Sharma, DRD Delhi | 01.03.1993
6. - | Shri G. Mahato, DRD Aliahabad : . | 01.04.1993
17 Shri C. Niranjan,DRD QOrissa ' 01.05.1993"
8. Shri C. Chakaraborty, DRD Nagpur 01.05.1993

19.

| Shri A. Saraiah DRDAP. ~ [01.05.1993

10. It is, therefore, presumed that the name of the appllcant was

o also consudered before passmg the order dated 09. 09 1993. On thls‘_

day, the appllcant was neither placed under suspensaon nor any charge
sheet was issued or penalty was |mposed For thls purpose learned
counsel for the appllcant had rightly placed rellance on the case of.

"Union of India & Others vs. K.V. Jankiraman '& Others, 1993 SCC
{ L&S) 387.In thls case, it was held that sealed cover procedure can be

adopted only after the date of lssuance of charge memo/charge sheet

. .that being the date from whlch dlsc1pl|nary proceedlngs can be taken
- to 'have been lmtlated The sealed ~cover procedure can also be
adopted where the employee is placed under suspenswn

11. . After havmg consndered the facts of the case and. legal posltion I

o dlrect the respondents to allow the applicant: to cross the Efﬁciency

Bar. If h|s name was W|thheld only because of -reasons dlscussed in.

~ this order, then he should be allowed to cross Effic:ency Bar In case

.hls hame was not consldered for . crossing' Efﬁaency Bar, his name "~
should be- 01=tslered‘:('aﬂr:;'r‘:’dL order of crossing Efﬁcuency Bar w.e.f.

_‘ 01.01. 1992 should be. |ssued as per procedure/rules on. the subject. In

case the fresh DPC is to be held the appllcant’s ACR should also-be - -

. consrdered as per Sectlon VI Chapter 51 of Swamy s Complete Manual

on Establlshment and Admlmstratlon Sixth Edltlon Para 5 of whlch :

: reads as under -

“(5) When DPC convened after Iapse of tlme - In the event of
DPC being convened after a gap of time following. the date on:
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which the Government servant became due to cross the EB, the
Committee  should consider only - those Confidential Reports
“which it would have considered had the DPC been held as per
~ the prescribed schedule. If the Government servant is found .
unfit to cross the bar from original due date, the sarne DPC can
. consider the report for subsequent year also, if available, to.
- assess his suitability in the subsequent year.” - T

)

712, Wifh_}hese 'd)ire_‘ct‘ions',: the OA Is disposed-of with no Qrder.as to .

costs.

- MEMBER (A)



