NOTES OF THE REGISTRY

ORDERS OF THE TRIBUNAL

somm—

$7.03.2008.

OA Mo, 316/2006 & CA No. 238/2004

A N - ™ el Fae wan 3> ryamt
. C.B. Sharma, Counse! for applicant.

g
14

.
N TP

Tz Tanemad ariyemeal Fae ily
kY card learned counsel for

(¢

jese
)
i
-
.
[e]
»

bk

WAar ilia sangrses Jdia T yae S N
vor e reasons diciated separately, both

A .
garwal Counsel for respondents (DA No. 31672006)
Sham, Counsel for respondents 1OA No. 238/2004)

these OA are disposed

'

AL

MMLLL CHA

MEMBER (J)

‘\



A

- IN 'lHE CEI\'TRAL AD'\/HNISTRATIVE TRIBUNAL
: ' TATPUR. BENCH'

. Taipur, this the, 07 day of March, 2Q08

CORAl\I - -
HON’ BLE MR, ML, CHAUHAN TUDICIAL MEMBER

e

1. -'ORIGINATION APPLICATION NO 738/2004

| Padam Chand son_of Shri Gopi_Lal ji aocd about 47 years, res1dent of Opposite

Murga Farm, House No. 472, Dadawara, Kota Jo. Kota (Raj.) at present working o

Ccoas Gangman, undez bectlon En0m=ar (P \\av) Maheedpur Road,. W’estem
Raﬂwav Kota. : : o

..APPLICANT

©_ (By.Advocate: M. CB. Sharma)

©° - VERSUS
1. Union of Indm ﬂuoug,h General Mmacer West Cennal Zone, Wect C entral
Railway, Jabalpur. ~ :
2. Senior Dmsxona[ Pexsonn { Oﬁ' cer, West Ceﬂtxui Radwav Kota DI'\ 1310n

-~ - Kofta. : : -
Senior Divisional ’\erchamca‘ Tnmnem( s) West Cemml lewav.' ,I‘\ota- .

“> Division, Kota. - :

4 — Assxstant f\/leuhamcal Engineer, West Centxai RaLleV I\.Otd D1v1sxon Koh ‘

]

P

- ......RESPONDENTS

-

- (By Advocate: Mr. -T.P. ‘S-hal-ma)
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 ORIGINATION APPLICATION NO. 3162006 <

Padam Chand son of Shri Gopi Lal ji aged about 49 vears, resident of Opposite |
Mutga Farm, House No. 472, Dadawzuu, Kota Jn. Kota (Raj.} at present working
as Gangman, under - Sectxon Enbmeer (P way) ‘\'Iahecdpur Road. Westem
Raﬁ\\ -ay, Kota. : » '

... APPLICANT

. ( By Advocate: Mr. C.B. Sharma)

'. agp_licqnt.

_VERSUS IR

’ Umon of Indm through General T\/Ianagf;l Wcst Ceitral Zone.” West Central '
Railway, Jabalpur. ‘ ‘
Divisionaf Raifwvay Manager, Wast Central anlwav I\ota wasmn Kota.

- Senior Divisional Personnel Officer. West Central Railway. Kota Divi 191011. Kota.
le\\ say Board thxoug,h its Chairman, Rnl Bhavan, New Dells. |

| anadi®

R W

A ’...'....RESPOI\DENTS

(B_V Advoc-;itc: Mr. Anupam Agamfal)

ORDER gb;mm |

B\ ;lm common order, I propose to dispose of bo&h these OAs med by the’ saime

2. In OA No. 316/’2006 the “pphcant has challenced the orde1 dated '_06.'0‘7.-20'0’6

{. Annexuré A/l)' passed b" the R‘ahwav Board in comphanc-e of the gudcémen't dated

'l "S 10.2004 re‘zdered by thrs T“lbunﬂl in OA No. 9-1/2003 le.q‘hdmc W awm of rent at .

damage mtc for *he unauthonzed o cupatmn of the Raﬂwa\ acccmmodahon _

-
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3. - OA No 238/2004 peﬁaiﬁs to the action of the res;fondents w;hereby the épplicant
was ‘inf__licted mmor penalty . of St(;ppa;ge -of one increment froiﬁ due date s;viﬂiout
cuinulati\:'_e effect V:'idc orde_}; '> dat.ed 21.02.2001 (Annexure A/2). for unqﬁthoﬁzed
occupaﬁcn of raiiway" quai'ter; which was allotted to his father. 'fhe said order was

confirmed by the Appéllate Aurhority. '

4. Briefly stated, facts of the case so far as the same are relevant for the decision of

s these cases are that the father of the applicant, who was a Railway Servant, retired on
1 - B . . -

superannuation in the year 1979. During his service period, he was allotted Railway
quarter. The applicant who was appointed as a Casual Khallasi was also residing with his

father. It is the case of the respondeﬁts ‘that the applicant remained under illegal

_occupation of the said quarter w.e.f. 1979 to 2001 as his services were regularized on

06.06.2001 (Annexure A/13in OANo. 23 8/2004) and he Becamc; entitled for the Railway

quarter after his regularization in service in 2001, From the material placed on record

and as per averments made by the applicant, he has made an application in the year 1983.

&1 getting allotment of quarter in his name. The applicant continued to reside in the same

\

quarter. It is further stated that the father of the applicant expired in the year 1984 and

 that the applicant was not drawing H.R.A. when he made an application for change of

allotinent of quarter in the year 1983. Thus according o the applicant, the quarter has

“been regularized in his name. It is further averred that no one has ever objected on the

occupation of the quarter by the applicant. Suddenly, disciplinary pioceedings wers

initiated against the a‘i)plicant- for imposing major penalty vide charge sheet dated

11.11.99, which was later withdrawn and another charge sheet for minor penalty was



) \'l‘}j” )

issued which resulted in imposing penalty of stoppage of one increment vide order dated

'-21.02.2001 Vide another oider, the applicant was also informed that héplicant is also

4

AN

~ liable to pay penaL rent amomtmc to Rs.1, -LO 072/~ aud Rs. 18‘ 7/- . The acﬁon c-f the»
respondents was caaﬂenaod bv the apphcam by filing CA No. 9-‘1,'2(‘03 The saxd OA was
_d1s13<jsed vide 01"der dated 08.1()_.2()04. InPara No. 7 of the smd_ judgemem, }jhls Tribunal
has ﬁwde the_félloWing observations:- |

“7. 1 have heard the learned counsel for the parties and pemséd the records.
The learied counsel for. the applicant submitted that the quarter in question was

. altotted to father of the applicant. But no action had been taken by the depanment

. asking the father of the applicant to surrender the possession of the premises on
_his retirement or even after the expiry of the permissible retention period. The
'department thus did not take any step to-evict the applicant and his father and get _
possession of the vacant premises. On the contrary, the applicant, who was in

smployment in the Railway informed the authorities in the vear 1983 itself for . .

changing the allotment in hi¢ name so that the quarter ma:, be regularized in his
name. But no order to that effect had been passed and also the applicant was not
sing paid house rent allowance and henrce the applicant was-under the impression
that the gquarter had ‘been regularized in his name. there is no question of the
applicant retaining the possession of the premises in an unauthorized manner -
since Ih had not been 3Hot€ed the quuzfer til} d:ttc’: by the depmment o :

.5... -This Tribunal after comsidering the matter _difecte-d the applicant to make a

comﬁrehe-n‘sive ,1'61)1'ésentati6n against the recovery anci thé Piailwév Autlxozities were
divected to refel the representauon to the Radwax Board for waiver of penal 16{# and pass '
appiopuate order. In case the dpphcant is stﬂl aogrieved Izbemf was given to approach
ﬂus T r1bunal again. Tlh, Rallwav Boa1d vide impugned order dated 06.07. 20()6
(Annevule Allin OA 316,’ ’006) Ims rejected the répl resentation of the apphcant At th;t
stage it will be useful to: rcproduce fhe relevant poruon of the decmon arr iy ed by the '

Railway Board, which thus reads as under:-



-

[

After 'due consideration of the aforesaid representation of Shri Pa_dam
Chand, the Railway Board have not agreed to his request for waiver of dama
rent for the unauthorized occupation of the Railway ac om'nodanon by fum a

Kota from 1979 to 2001 for the following reasons:-

(i) On the date of retirement of his father late Shri Gopi Lal. Shri
Padam Chand was working as a Casual Khalasi. As Casual
emplovees are not  eligible for allotment of Railway.
accommodation, on the date of retirement of his father Shri Padam -
Chand was not eligible for allotment of Railway accommedation.
His services were regufarized only in the year 2001 when he
became eligible for allotment of Railway accommodation.
Therefore, vefention/occupation of the Raﬂwav accommodation
from 1979 to 2001 was unauthorized for which rent at damage rent

- hastobe Jevied in terms of the extant instructions.

iy - Tﬁe Hon'ble T‘Ilah Court of Delhi in their judgement. dated
© 5122001, in a Writ Petition No. 5057 of 1999 have directed the
Ministry of Railways to strictly follow the ruls, gnidelines etc. in
regard to allotment/retention of Railway accommodation. It has
been further directed that no relaxation should be allowed in
individual casés. The request of Shri Padam Chand for watver of
- darnage rént requires relaxation of the rules regarding recovery of
damage rent for unauthorized occupation of Railway
accommodation which is not possible in terms of the dzrectxons of

the Hon’ ble High Court of Delhi mentioned aoove

W.F. 'Raﬁway are advised fo communicate the above decision of the
Railway Board to Shri Padam Chand on his representation dated 24.10.2004 in

‘ pursuance of the directions dated 08.10.2004 of the Honble CAT/ "Taipur‘Benc‘h in

<

6.

QA No. 94/2003 and also take further necessary action in thls case.’

I have heard the learned ccunse,l for the parties and has gone through the material -

placed on record. As can be seen from the material placed on record and. more

s.Mﬁo

particularly the clecision. arrived by the Railivay Board_, it is clear. the applicant was

Worl\mc as Ca&ual Khallasi and 1113 services were regularized on 06.0620 01. As per the

decision taken by the Railway Board, the applicant was not eligible for allotment of the

Railway Quarter from 1979 to 2001 as his services were regularized in the year 2001. As

g,



‘the umsi iment of stoppage of one increment from due date without cimulative effec

such, he became eligible for allotment of Railway quarter when his services were
regularized. On the conirary, the applicant has been ireated as a Raitway Servant for the

purpose for initiation of disciplinary proceedings againsi him whereby he was imposed

ot

vide ordér dated 21.12.2001 { %xme‘:me A2 in OA \To 238/2004) when admittedly the
applicant was v v’(;"i'kiﬂg as aACasuahi '}{}mila‘;i and ‘vas nota Raﬂvx'-ﬁr__v' Servant. At this stage,
it may v be Lele‘;fani to notice some of the provision of the R ;\m;v av Ss;i ant {Discipline &
A@;gai} Raules, 1968. As can be seen from Rule 1,, these rules came mnto force on
01.10.1968. Rule 2'(6) defines ‘R dwm servani’ means a railwav servant as defined in
clause (13) of Rule 102 of V"oﬁune 1 of the Indian Railway Establishment Code [Rule
103(43) of 1983 e&) and mcludes any such railway servant on Lclelgn services or whose
services ‘;16 temporarily placed at the dlsposal of any other departinent of the Central
Go\emnem m a State GG\'c”nm,:*l ot a local or other authority. Ru ule 103 {43) of IRL,C
specifically ex cludes Casual Labours from the definition of Railway servants. Further
Ru}e 3(1)¢c) of the Railway Sewantg- (Discipline & Appeal) Rules_. 1968 also specifically
prd;«'ides that -these rules shall not apply to the persons in casual emplovment. Further as
pelgzule 6 of Railway Servants (Discipline & Appeal) Rules, penalty mentioned therein

can be imposed only on the Railway Servants. Schedule I, I and IIT which have been

" issued under the aforesaid rules also speaks about the authority who ¢ san impose penalty

or place a Railway Servant under sus sension in respect of class of emmployees belonging
to Gfoup"A’_, ‘B’. ‘C’ and ‘D’ staff.. -Rule 29 deals with the repeal and saving clause
which cmuﬁua}ix provides that anv orders issued which are inconsistent with these are |

by repealed.  Thus from the provisions as contained above, it is evident that the

"% o

~



B plovmons of the Railwav Ser\ zﬁts (D;soxpllne & Appeal) Rules 1968 has been made
apphcablc to the pelsons who are R'ul\\ ay. ser\'ant and not to the casual labouiex
Fuiﬂu _any 01de1 1ssued by the Radwm authoutles cither befoze commg mto fmce the
_Rﬂil\_Vﬂ}‘-{ 'Séwa;n,ts- Disciplinary Rule_s_ or after that daté which' are incoxisistent with these .

rules shall stand repealed. In other words, making the pmwsmn of Dlsmplmaq Rules

ai;plicable v-'tQ‘ Casual Labourer or Casual Labour@ With' temporary s;ams are bad being

\incommeqt W ﬂh the pi ovisions of the Rules as 1116 Rule are applicable Onl}’ to Railway

4t

'Scwam‘s Aclznittedly, when ﬂ1e pmlislunent ordm was mrmbed on the upphcant ms

sen&ces weie not 1e<rumrzzed and as suca he was not a lewav Servant. If $0, the entire

proc-eedings initiated by 'the '1'§spondents' under Railway Sewants_ (Disciplinary and

© Appeal) Rules, 1968 was without jurisdiction and void abinitio. It may be-stated that the

question whether th¢ casual labouran: who was granted’ temporazy status can be said.to be

auwav sen';nt 30 tl;at the "ndcm of such R1 tway Sen ants may be cnti‘ded fcr

pensaonaw oeueﬁts was alsc uonsmeled by *hc Ape\ Coar* '1he Ape\ Comt in the case-

‘ of G‘\I Noith West Razhvavs Vs, Chanda Devi 2007 (1) SCC (L&S‘) 394 after nonumc .

‘e provisions of Rul*ri 1501 (1; of Indmn Ranm msmbhshment I\I'Ianual and also
no“ucmc tﬁe piox isions of Pe'mon Schemc has held thﬂt eve*l a person with temporary
stafus cannot ’e-ntitlad the widow for pensionary beneﬁts. So long as the c:asual labour i3

not regularized and absorbed in Railway service, they cannot be said to be temporary

railway servant. .

7. ) Thus in view of what has been stated above, it is-clear that-the respondents are

taking- coﬁtraglictory plea whereby ‘treatihg the applicant as Railway Servant for the
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' ‘\pl-lrp(y)SG of initiaﬁﬁg disbipﬁnéry procée‘edings a'nci aw#rdiné 'pun@sh‘ment of stoﬁpagé 6f
one inére,ment whe-rea_é when ‘.it comes té} tiie a‘w::n'-:ling of pena_lérént and IS:QO;\-’;?T}’ on
accou;ﬁ of uﬁautiléi'i‘zed gcc_upétion w..e.f. 1.§79 fq 2001, the plea 'wh-_ich has:been tak‘er{
by. the respon(‘ler‘ttsA is tlﬁat_ ihé. .. .%pplicqnt ix’qs Casuél Khallasi as his set -’icgs .v‘\"eréi :

regularized in the v ar 2001, as such he became entitled for allotment of Railway quarter

only thereafter. Further it may be noticed that in case the applicant was not a Railway

Servant, whether the prdcaedings for initiation & imposition of penal rent without
W-resorting to proceedings under the Public Premises (Eviction of unauthorized occupants)
Act," 1971 _ could have been resorted to, more particularly, in view of the observations

- inade by this Tribunal in Para 7 of its judgement dated 08.10.2004-in OA No. 94/2003,

the relevant portion has been reproduced above, is a question which-is. required to be -

consitlered-in the facts and circumstances of this case.

'
—~

8. .Acoo;'din;g;l}:’; withoﬁt g';omg imto m,erﬁbf the case, I am_bf the view fllaf it will be
. apptbprﬁte if the ehtiije.,' i.ésue is de-cid‘ed by the Railway Board at the ﬁrst -instaﬁ@ and ‘1'ev~'
ronsicier the -1ﬁaﬁe;r ;lgain in \r;@e;w of the, oﬁéngitioﬁs ‘made ab"c;}-:’é. 1 ACC-OI‘d.iI_IgI}’,T the.
“mRail_‘vv’ay- Béard-is Ad,ireoted to re-consider thc matter ag'un .a—nd"de.-cide ﬂig issue ‘afresh
Wi*hin.a péﬁod éf v'ghre-e mohﬂié ﬁ'éxn the date of ;'ecéiﬁt of a copy of ﬂ;is order. TiH- the
is.sué is not 'declic-led and comiﬁﬁnicated-‘tq the app!icap;‘, the respo’gdégts are ;'estramed
from 1na1:_ﬂng any reéovmy of p§m1 1jeﬁt frorﬁ the Aappllicaﬁt fmf a further pcrioc{ of one
mqnﬂ{ thgreaﬂ%_so thgt:he can ch‘zi]lez;ge‘ the same béfgre the appropriate forum. It is

“made clear that in cass the applicant is ‘sfill agg‘iev‘ed__"__ it will be open for him to file

substantive OA thereby cﬁllal_leng‘iﬁg the action of the respondents.: - .. -~

- .. s t v N ~
% B o . . i o



S.

With these observations, both these OA are disposed of with no order as 10 costs.

‘ay



