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OA Nu. 316/2006 & OA No. 238/2004 
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!i.ir. Alwp"?m AgmTv.-11, C:..mnsd for r.e.~·pondems (OA No. 316, 12006~1 

1\ir. I.TJ. Sha1111a, Counsd for respondents (OA No. 238i2004) 

:Heard lea;:aed counsel for thi.~ parties. 

~7or tlu; r~awns dictated separately, both these OA are disposr:d 
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IN THE CEN"TRAL A.DlVIlNISTRATIVE TRIBUNAL 
JAlPlJR.BENCH 1 

-CORAM:_ 

HON'BLE l\!IR. :M.L.-CHAUHAN, JlJDICIAL 1vIEl\!IBER 
/ 

1. - ORIGl!'\TATION APPLICATION NO. 238/2004 

~- Padam Chand son of Slu·{Gopi Lalji aged about 47 years .. resident-of Opposite 
};1twrga ·Farin, House No. 472, Dat\awara, Kota Jn: J(_ota (Raf) at µrese~ working 

· _as Gangman, under_ ~ectipn_ Engineer (P.way) !vfaheedpur Road, \Vestern 
Railway, Kota. -

. , ... APPLICA.~T 

_ (By.Advocate: Ivfr. C.B. Shanna) 
T' .. • • " 

· VERSUS 

- -
1. Union of India: tlu·ough. General I\1anager, 'Vest Central Zorie .. \Vest Central 

2. 
Railway, Jabalpur. · "' - -
Senior _Divisional Personnel Officer, \Vest-Central Railway, Kota Di,dsion, 

- Kota. __ - . _. _ · - . . - _ _ 
Senior Divisional ~vlechanical EngU1eer(s)~ West Central Railway~ _ Kota - "._ '"' -_;., 

-,,, Di'dsian, Kota. _ . _ 
_ , -.4. ,.----_ Assistant 1vlechanica1 Engineer,_ West Central Railway, }(_ota Division, Kota . 

. . . . . . . RESPONDENTS 

(By Advocate: Iv.fr. T.P. Shanna) 

-~,--
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2.. -ORIGL~ATIQN APPLICATION NO. 3l6/2006 

Padain Chand son of Shri Gopi Lai ji aged about 49 years~ resident of Opposite , . 
l\.forga Farm, House No. ·4 72, · D.-ufaivar.'f, Kota Jn. Kot.1 (Raj) at pre.qent ivai.king 
as Gangman, under· Se_ction Engineer. (P.way) 1vlaheedpur Road, Western 
Ra_ihvay, Kota. -

..... APPLJCA ... ~T 

- . -
(By Advocate: Ivi:r. C.B. Shanna) 

V~R-SUS 

1. · Union of. India through General Manager. _,V~st Central Zone_.· 'Vest Central 
Railway, faba1pur. _ 

2. Divisfon·aI Raifway_l\lfanager, \Vest Central Raif way, Kota Division, Kota. 
3. · Senior Dhiisional Personnel Officer. 'Vest Central Railway. Kota Division.: Kota. 

--, 4. Rail\\lay Boat{\ tl'Uoug\_1 it~ Chairma~~ Rail Bhavan, Nev.> D~lhi. . .. 

-....... RESPONDENTS 

(By Advocate: lVfr ... Anupam Agarw:aO 
__, 

ORDERJ.ORAL} 

-By this.common orderi I propose to dispose of both these Of\s filed by the·same 

applicant. .. 

2. Iri. OA No. 316/2006: the applicant l~ challenged the order dated 06.07.2006 

(.;.\nnexure All) passed b)'. t~1e Railway Board in complian_ce or' the .judgement elated 

08.10.~004 rendered by this Trib~nal in OA No. ~4/2003 regarding ·waiver of rent at 

damage r~te-for the unauthorized oc.cupation of the Railway acc01mnodation. _ 

~-. 
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3. · OA No. 238/2004 pertains to the action of the respondents \Vhereby the applicant 

was inf.licted minor penalty . of ~toppage . of one .increment from due. date witliout 

cuinulative effect vide order· dated 21.02.2001 (Annexure A/2).. · for unauthorized 

OCCUjJation of raiiway· quarter which was allotted to his father. The said order was 

c~m:finned by the Appellate Authority. 

4. Briefly state~ facts of the case so far as the same are relevant for the decision of 

~ tpese cases are that the father of the applicant, \vho was a Railway Senrant~ ·retired on 
J • 

superannuation in the year· 1979. During his service period~ he was allotted Railway 

qua1ter. The applicant who vvas appointed as a Casual Khallasi was also residing \Vith his 

father. It is the case of the respondents . that the applkant remah.1ed under illegal 

. occupation of the said quartet· \V.e.£ 1979 to 2001 as his sen-'ices were regularized on 

06.06.2001 (1\iwexm'e fV13 'in oA No. 238/2004) and he became enti!led for the Railway 

qumter after his regularization itt service in 2001, From the material placed on record 

and as per avennents made by the applicnnt~ he has made an application· in the year 1983. 
. . 

tr getting ~1llotm~nt of qumter in hi'> name. The appli~ant ~o~t~ued.t~ r.eside in the same 

qumter. It is further stated that t~e father of ilie applicant expired m the year 1984 and 

· that th~ applicant was not drmvmg H.R.A. \vhen he made an application for dumge of 

allotment of quarter ill the year 1983. Thus according to the applicant1 the quartei· has 

· been regularized in his name: It is further aven-ed that no one has ever objected on the 

occupation of the qumter by the applic.ant. Suddenly~ disciplinary pi·oceedings ivere 

.ii1.itiated against the applicant for imposing major penalty 1-icle charge sheet. dated 

~11.11.99~ which was later withdrmvn.and ~nother charge sheet for minor penalty was 
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issued which resulted in imposing penalty of stoppage of one incremet).t vide ordei.- dated 

21.02.200L Viele another orcler1 the applicant was also infonned that applicant is also 

liable to pay . penal rent ·amm:intingto Rs.1A0,072f- mid Rs.1S17/- . The action of the 

'respondents was challenged by the applicant by filin,g OA No. 94/2003. The said OA was 

disposed vide order elated 08.10.2004. In Para No. 7 of the said_ judgement, this Tribunal 

has made the following observations:-

·~7. I have heafrl the learned counsel. for the parties and pemsed the ~.-ecords. 
Tlie fomne<l . counsel fo1: the applicant submitte£! ilzan1ze £tiuutei in question was 

_ allotted to father of.the app1ieant. But no action had been taken b); t11e department · 
asking the father of Jhe applicant tb sum~nder the possession of the premises on · 

, his wtfrement or .ev.;.;n after the expiry of the permiSsible ·retention period. The 
·departin,ertt thus did not tal:.:e any step to evict ,the applicant and his father and get~ 
p9sse~sion of the vacant premises. On the contrary~·. the applican~ who was .in 
cmp1oymm1~: in tlie Raihw1y infonnel1 the aut1wiities m the yem· 1983 itself for 
changing. the allotnie~t in his name so that the quarter inay be regularized in his 
name. But no order to that effect had been passed and also the applicant was not 
being paid house rent Bllortlc?nce and hence die applicant w,~s under tlze impression 
that the quatter had been regularized in his name. there is no question of the 
applicant retiining the possession of the prenuses in· an unauthorized manner 
silice he 1uu1 not been allottell- the qu,~rter till date br t11e l1q_x1rtment." 

. 5.. . ·This Tribunal after considering the matter directed the applicant to m·ake a 

0

1, com1~rehensive sepres~ntation against ·the recoveiy and the Raihvay authorities were 

directed to refei· the representation to the Railway Board for \Vaivei· of penal rent and pass .. 

. ' 

appropriate order. :rn case. the (lj)plica:ht is still aggrieved_. liberty was given to approach 

this Tribunal again .. The Railway_ Board· vicle impugned order dated 06.07.200~ 

( A.rulexure iVl in Ot\ 316/2006) has rejected the· repi·esentation of the applicant." At this 

stage it wHI be useful:to. reproduce the relevant po1iion of the decision an-ived by the 

Railway Board_, whiCh thus reads .as under:-
. ' . . 

' ·' -i ~ 

.. /' 
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" After 'due consideration of the aforesaid represent.ation of Slu·i Padam 
Cham\, the Railway Boan\ have not agreed to his request for waiver of da1i.i.age. 
rent for the unauthorized occupation of the Railway accommodation by him at 
Kota from 1979 to 2001 for the following reasons:-.. -

(i) On the elate of retirement of his father. late Slu·i Gopi Lal_. Shri 
Padam Chand was working as a Casual ·Khalasi. As Casual 
empfoyees are not eligible for aHotment ·of Railway . 
accommodation_; on the date of retirement of his father Shri Pa dam 
Chand was not eligible for allotment of Railway accmmnodation . 
. His services were ·regularized cinfy in the year 2001 'vheri he 
became eligible for allotment ·of Railway accommodation. 
Therefore: ~t-yntionfoccupation of .. the Rail\.;ay accommodation 
from 1979 to 2001 was unauthorized for which rent at damage rent 
has to be levied in terms of the extant instrnctions. . 
The Hon 'ble High Court of Delhi in their judgement. dat~d 
5.12.2001, in a Writ Petition No. 5057 of 1999 .luzve directe~ the 

. l\llinistry of Railways to strictly follow the ru1s, guidelines etc. in 
regard to allotment/retention of Railway accommodation. It has 
been fmtlu:r dil"ectel1 t1zat no 1-el.1x<ltion should. be alfopg:d in 
individual cases. The request of Shri Padam Chand fo1: lvaiver of 

· <lamage .. rent requires relaxation of the rules regarding recovery of 
damLlge .tent for ummthariz.e<l . accuptitian of Railway 
accommodation which iS not possible in terms of the directions of 
the Hon'ble High Couit of Dellu mentioned above. 

W.F. ·Railway are advised to conununicate the above decision of _the 
Raihvay Board to Slui Pacfam C11and on 11is representa<ion dated 24.10.2004 in 
pursuance of the directions chited 08.10.2004 of-the Hon~h1e CAT/JaipurBenc11 in 
OA No. 94i2003 and ahm take fu1iher necessary action in this case,". 

I ha\.-e heard the learned counsel for the parties and has gone tlu·ough thl.') material · 

placed on record. As can b~ seen from the material placed on record and. more 

. . i;; lliitr ~ 
particularly the decision arrived by t.he Railway Board_, i~ is clear.lthe a_pplicant w~s 

working as Casual Khallasi and his services were· regularized on 06.062001. As per the 

decision taken by the Railway Board .. the applicant \Vas not eligible for allotml.')nt of the 

Rail\vay Quarter fro!n 1979 to 2001 as his services were regularized in the year2001. As 
~ . 

/ 
( . 
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such: he became eligible for allotment of Railway quarter when his services \Vere 

regularized. On the contrary, the applicant" has been lr~ated a~ a Railway Servant for the 

purpose for initiation of disciplinm1' proceedings against him whereby he" was imposed. 

·the punishment of stoppage of one increment from due date without cumulative effect · 

vid·~ order dated 21.12.2001 (A1mexure l\12 in OA No. 238/2004) '\Vhen adn1ittedly the 

it may be relevant to notice some of the provision of the Raihvay Servant (Discipline & 

A~al) Rules, 1968. As can be se.en from Rule 1~ these rnles came into forc.e on 

Ol.10.1968. Rule 2(e) defines 'Rail~vay servant' means ·a railwa}· servant as defined in 

clause (13) of Rule 102 of ·volume I of the Indian Railway Establishment: Code [Rule 

103(43) of 1983 eel) and :includes any such railway sen:ant oh foreign services or \Vhose 

services are temporarily placed at ihe disposal of any other department of the Central 

Government or a State Government or a local or other authority. Rule 103 (43) oflREC 

SJJecifically excludes Casual Labours from the defmition of Raihvay_ sen:ants. Fmther 

Rule 3(1)(c) of the Railway Servants· (Discipline & Appeal) Rules .. 1968 also specificaHy 

pro\1ides that these rnles shall not apply to the persons in _casual employment Further as 

pe1iu1e 6 of Raihvay Servants (Discipline & Appeal) Rules_, penalty mentioned therein 

can be imposed only on the Railway Servants. Schedule I,, II and III which have been 

issued under 'the afores~id ~~Iles also speaks about the .authority \Vho can impose penally · 

or place a Railway Servant under suspension in respect of ~Jass of employees belonging 

to Group''A\ 'B'.: 'C 1 and 'D 1 staff. ·Rule 29 deals with the repeal and saving clause. 

which specifically provides that an:;.· orders issued which are inconsistent w·ith these. are 

hereby repealed. Thus :t1:01n the p1~ovisions as contained above.. ii is evident that the 
~ - . 

( 
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. pro,;isions of th~ Raihvay Sei-\:ants (Discipline & Appeal) Rules_. 1968 ·has been· made 
I . ·- ., - ' • 

~~plicable to the .persons :who. are Railway_ senr~nt and not to the casl,lal labourer. 

Fu1tlie1~ .. any order issuecl by the Railway. authodties eith~· before comin~ into force the . 

. Railway Servants Disciplinary Rules or after that date \.Vhich are inconsistent with these . 

. . 

rules shall stand repealed. In other wordsi making the pro,:ision of _Discipl1!"1ary Rules 

applicable-tq Casl!~l. Labouri:t or Casual Labour~ \~;ith temporary s~atus are bad being 

unconsistent \vith the provisions of the Rule~ as the Rules.are applicable only to Railway 
- - . ~~ - 1 \ 

-~eivants. . Admittedly\ when the p:unish.me1it order was imposed on th~ applicant~- his 

services wei'e not re211larized and as such, he ·was not a Railway Servant. If so. the entire - . - . . ~ . . 

proc.eedings initiated 1Jy ·the respondents under Railway S_ei-Vant". (Disciplinary ancl 

Appeal) I{ules, .1968 ·was yviihout jurisdietion and -\roid abinitio. It ma.y'be.stated· that the 

. . ' - . 

question \Vh~ther the casual labour• who was granted temporary status can be said. to be 
. . ~ . . . . 

raihvay servant so that the \Vidow of such, Raihv4y Servants may be entitled for 

. . 

pensionary _benefits -was also considered by the Apex Court.· The Apex Court in the case. 

of GI\11. North 'Vest Railways vs. Chanda Devi, 2007 (1) s_cc (L&S) 394 after noticing 

· f.e provisions of RulYi _1501 (i) 6f 1.9idian .Railway Establi_slunent lVI;mual and also 

ri~ticing the pro\~i~i~ns of Pen~ion SchemJha~- l~dd that -e'ven a person with temporary 

status cann.ot entitled the \\;idow for pensionary benefits. So long as the c:asual labour is· 

not regularized and absorbed in Railway sel"vice, they cannot be said to be temporn11· 

· railway ~.;ervani. 

7. J · Thm in view of what has been stated above~ it is-.clear thaphe respon~lents ~re 

taking-' contra~ictory ])lea whereby 'treating the applicant as Railway Servant for .the 

\ 
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_ pmvose of initiating disc~plinary proce·ectings a·nd awardmg punishment of stoppage of 

-one incr~ment whereas when it comes to tlie a-w~rding of penal(rent and r~_co\tery on 

account of unauthoiized occupation w.e.f. 1979 to '2001_. the plea which has been taken 

by_ the res1Jondents is that_ the __ applicant \-vas Casual Khallasi ·as his services \Vere 

reguiarized in the year 2001, as s~1ch he became enJitled for allotment ofl{aih,;ay q~1rter 

only -thereafter. ~tirther it may .be noticed that" in case the~ applicant was not a Railway 

Servanti whetlier the proceedings for_ mitia-tion & imposition ·of penal rent. witi10ut 
, " . . . . ~ . . 
: 

-~reso1ting to proceedings under the -Public Premises (Eviction of unauthorized ~ccupants) 
i • - • • ; - • I ·.. . , . - .· 

-
Act!, 19n _could have .been resorted to, more paiticulnrlyi in \-ie\v of the observations 

- -

- tnade by this Trib:unal in Para iof its judgement d_ated-08.10.2004-hi OA No. 94/2003~ 

the relevant poi·tion has been reproduced above, is a question v1:lrich-is- required to be 

considered ·in the fucts and circumstances of this case. 

8. - Accordingly~ without going into m.erit of the case, I am of the view that it will be• 
. . . . 

appropriate if the entire issue is decided by the Raihvay Board at the first instaiic.e and re--

,onsider the 1iiatter again itl viev·i of the ,~bservations ·mm~e ahove. Accordingly, the 

-:-"Railway Board. is directed to ~·e-consider the matter again and decide the issue ·afresh 
- -- - ' - - - - . 

within a period of tlu-ee months from the date of receipt of a COJ)Y of this order. Till the 

issue is_ not decided and communicated to the applicant~ the respondents -are restrained 

frorrt malting any recovery of p~nal rent :from the -applicant for a further period o~ one 

month thereafter_ so that he can ch~illenge the same before the appropriate fornm. It is 
~ - : . . . . . 

. . - ~ 

_ made dear that in case the applicant is :still aggrieved,_ it will be open for him to file 

substantive OA thereby challenging the action of the respondents.· - _ 

( 

--
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With these observations, both these OA are disDosed of with no order as to costs. 

. . ~ry \ 
U4j / 

(I\'I. L. C:fiA tJH.A...l'\-) 
1vIEI\'1BER (.J) 

I 

I 


