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Present : Mr. R.P. Sharma, proxy counsel for ‘
Mr. Anil Kumar Garg, counsél for applicant.
Mr. Gaurav Jain, counsel for respondents.

This case has been listed before the Defmty Regxstrar due
to non-availability of Division Bench. Be listed before the Hon’ble -

Bench on 29.05.2007.
(GURMIT GH) \l
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JALIPUR BENCH,

JATPUR, this the'gié?b%ﬁay of May, 2007

ORIGINAL APPLICATION No.248/2006

CORAM:;

HON’BLE MR. KULDIP SINGH, VICE CHATRMAN
Hgy’gsc MR, TARSEM LAl ADMINTISTRATIVE MEMBER

Hari Prasad Gupta

s/0 shri ghudev pPrasad Gupta,
aged 58 vyears,
r/o 1/141, S.F.
Mahsa?"avnr Jai
a’i' ;;u'-ncon'i' IO A
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Agarwai Farm,
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Apnlicant

By advocate: Shri Atul Kumar Garg)

versus
1. . Umion of India through the Comntroi1er and Auditor
General of India, New Delhi

2. Accountant General (ARE), Rajasthan, Jaipur
Respondents

{By Advocate: Shri Gaurav lJain)

Per Kuldip Singh, vC

A

The applicant has assailed the order dated 8% Iuly,

2004 vide which his pay has been ordered to be fixed 1in
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accordance with office circular dated 7™ June,
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r order dated 27™ wMay, 1085
which the pav of the anplicant was Tixed. Consequently, pay
of the applicant was reduced from the pav already Tiwed and

recovery was ordered to be effacted.

2. The case of the anplicant, in brief, 1is that he was
initially appointed as Auditor on 18.01.1974 under
respondent Mo,2. The apb?écant appeared in S6G Examination
which was conducted in the vear 1996 and qualified the same
and as a result he was bpromoted as Section Officer on
28.05.1987. subsequent to that, he was also promoted as
Assistant Accounts Officer vide order dated 1.1.1991 from
which post he was further promoted as Accounts Officer on
1.10.2002.

However, +in terms of Headquarter Tetter datad 179
Avgust, 1987, 80:20 scheme was introduced vide letter dated
17.8.87 wide which fTunctional grade of Sewior Accountant
was also created we.f. 1.4.1987. The post of Senior
Accountant s Tower than the post of Section officer. So
Tthe app?iéant was aranted promotion to the functional arade
of Senior Accountant with retrospective effect whereas he
had already got promotion in the higher grade and cadre of
the post of Section Officer by virtue of passing the
requisite departmental examination.

It is fFfurther stated that the applicant on account of
his promotion exercised his option for fixation of pav 1in
Time. However, respondent No.2 vide letter dated 6.7.88
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sought certain clarifications from respondent No.1 in the
matter of revised options to be given after implementation

of 80:20 scheme in the event of quick successive promotions

given to Shri H.R.Gupta, one of the colleagues of the
applicant. Respondent No.1l wvide their letter. dated
29,08 .88 maée a clarification, according To which, if the
official has been promoted to the functional grade of

Semior Accountant with retrospective effect from 1.4.87,
the date being much earlier to 287 May, 1987 which dis the
date of promotion as Section OFfficer so thers could he no

objection to accepiance of the option exercised by him in

o §

terms of OM dated 26.9.81 for re-Tixation of pay 1in the
higher promoted post of Section 0Office with reference to
his pay in the functional grade of Semior Accountant as on
28 May, 1987 andhlg?,lﬁg?, This clarification was given in
the case of one Shri H.R.Gupis, é colleague of the
applicant. Tt s further submitted that based on such
clarification from respondant No.1, options Tor pay
fixation exercisad by the apnlicant were accepied and pay
of the applicant as Senior Accountant was Tixed accordingly
at Rs. 1560+30 Q.P. on 1.4 87 and on 28.5.87 at Rs. 1650+30
Q.P. + 40 special pav. The pay of the applicant as Sectien
officer was fixed at Rs. 1820/- with DNT 1.1.1989 (Ann.AS).
The applicant was paid salary accordingly for some time.
However, on the basis of a Tatter dated 7% June, 2000, the
pay of the applicant was reduced by way of re-fixation and
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total amount of recovery has been deducted out of salary of
the applicant on the basis of Ann.A6.

It s Turther submitted that 1in the Tight of the
Government of 1India, - Mimistry of Personnel, Public
Grievances and Pension, Depariment of Personnel and
Training Jetter dated 25.2.2003 permitting revised option
for pay fixation 1in case of change of rules/orders, the
applicant submitted to respondent No.l fresh option for pay
fixation on the post of senior Accountant w.e.f. 1.4.1987
and on the post of Section officer in terms of saving
clause below FR 22(I) (a) (1) with DMT on 1.4.88 and with
subsequent fixations accordingly on the post of AAn and AD
w.e.f. 1.4.91 and 1.4.03 respectively. The fresh ontion
(&nn. A7) were duly torwarded with reference to cGovt, of
India, Ministry of Personnel, Public Griavances and
Pensions letter dated 25.2.2003. This was done on
16.4.2003. Since this letter was not repiied by the
respondent, so the applicant made further representation on

20.5.2004. on his representation, respondent No.Z2 made out

a case in favour of the. applicant and send” recommendation

v{de Ann,A8. However, contrary to the recommendations made
vide Ann.A8 dated 11.6.2004, respondent No.l1 reversed the
eariier office circular dated 27.5.85 and directed
respondent No.2 to refix the pay of the apnlicant again in
accordance with office circular letter dated 7.6.2000 1.e.
Ann . A6. It i35 submitted that this decision is an ocutcome of

the pressures of seniors for steopina up of pay with
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reference to their duniors in the office of A6 (ARE)II,
Madhya Pradesh as s clear from Tletter dated 6.5.2002
(Ann.A9). So it 1is now letter datéd 30.9.04 vide which
recavéry of Rs. 18501/- has been effected by deducting
salary of the apniicant and representation made by the

applicant has not been replied to bv the resnondents.

in the ground to . challenge., 41T 1is submitied that
dacision of raespondent No.1l reversing their own earlier
circuiar in the matter of the applicant appears 1o have
been taken under pressure tactics and not on valid reasons
and as such the 1Jmnugned orders deserve to be sef aside.
Besides that, it is also pleaded that the applicant had
been receiving salary without any misrepyesentation on his

part, so the henefit given to him cannot be withdrawn,

2. - The respondenis, contesting the 04, have subwmitted
that since the apnlicant was promoted as Section Officer on

28.5.1987 directly from Accountant Cadre and he opted for

pay fixation from 1.1.1988, the date of annual increment in

Accountant Cadre +in terms of proviso to Rule 22 71(a) (1)
but in sSeptember, 1987 a2 new cadre of Sr. Accountant was
creatad retrospectively Q,G,Fi 1.4.1987 avrer
impiementation of 80:20 schewme, so the apnlicant had aiven
an option of pay fixation as Senior Accountant cadre again
from 1.1.1988 n accordance with FR 22 T (a) (1). Though

the options were approved but subsequently, another
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officiatl Shri Hem Rai Gupita sought stepping up of his pay
with the applicant and his .case was referred to the
Headquarier and th; Headquarter observes that tThe benefit
of FR 22 1I(a) 1 'was not adwissible 1in case of two

successive promotions and accordingly pay of the applicant

3

was revised. The applicant again reprasentad but pay
fixation of the applicant was revised as per direction of
Headguarter office letter dated 15" wMarch, 1999 and 5%
August, 2003. Tt is aiso submitted that the Headguarier
office 1in another communication dated 8.7.2004 has stated
inter-alia that pay of the applicant is to be fixed 1in
accordance with the fnstructions contained 1in Headauarter
letter dated 7.6.2000 f.e. Apn.A6 and not in accordance
with orders of circular dated 27.5.1985 which already stand’

superseded. S0 accordingly. pay of the applicant was Tixed

and recovery has been effected,

3. we have heard the Tearned counsel Tor the parties and
gone through the record,

4. Admittedly, there are two circulars Tor Tixation of
pay, dated 29.8.1988 and 7.6.2000, which supersede letter
dated 27.5.1985. we may wmeniion at tThis stage that the
applicant has not challenged vires of circular dated
7.6.2000 and since validity of .circular dated 7.6.7000 has
&WM{SW\VL/ o
not heen challenged and WRs_aot, so we deem iT to be valid,
i
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The fact that the applicant was Tirst given promotion

in accordance with rules after passing the S0G examination

W

\ X M, .. .
as Section officer and L1ntraduct1on of 80:20 scheme

subsequent to his promotion as Seciion DFficer goes To show

that the applicant had been given retrospective promotion

to the functional agrade of Senior Accountant, though before
introduction of the scheme he had alreadv heen promoted as
Section. officer. Thus, it 1is a case of two successive
promotions. The circular dated 7.6.2000 which prescribes

about regulation of pay in case of involving two promotion

¢, .
in quick succession reads as under:-
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perusal of this above quoted portion of the Tletter
goes to show thatr it is in accordance with the proviso of
FR 22 I (a) and according to this, an official is not
entitled for re-fixation of his pay for the first promotion
from the date of next increment. So we find that pay of the
applicant has been rightly fixed and no inference is called

for.
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However, as regards the recovery part of excess
pavment already made to the applicant 1s concerned, we may

mention that in case of Shyam Babu Verma and ors. Vs. Union

of India, sSLI 1994 (2) 99, which we have also referred in
similar cases in the case of Hem Raji Gupta (0a No.104/2006
decided on 23.8.2006) and by applying the same, we also
hold that ﬁhe applicant has no right to claim higher pav on
the basis of wrong fixation of pay, but the Depariment can
rectify the mistake and can reduce the péy. Hﬁwever; no

A"

recovery can be made from the applicant; for the amount

£

;ﬂ' - aalreadv received by the applicant and if anv amount already

recovered, that will be refunded to the applicant.

5. The OA 1is disposed of accordingly with no order as to
COSTs. |
!
M G\ kw,)}/\
{TARSEM LAL) ) (KULDIP SINGH)
ADM. MEMBER - ' VICE CHATIRMAN
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