SR ',,)

- CORAM

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' JAIPUR BENCH '

Ja|pur th|s the 22n day of November 2010

ORIGINAL APPLICATION NO 244/ 2006

HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER.

HON'BLE MR. ANIL KUMAR, ADMINISTRATIVE MEMBER -

- Deepak Jaitly . (STA) son of Shri B.K. Jaitly
- Saurabh Mathur (STA) of Shri M.P. Mathur _
Sharavan Kumar Saran (STA) son of Shri M.R. Saran
Smt. Uma Sarva (STA) W/o Shri Umesh Sarva
- Anand Jain (STA) son of Shri S.L. Jain
Mohammad Raffik (STA) son.of Haziz Abdulf Rehman
- Pankaj Bhatt (STA) son of Shri R.S. Bhatt :
- Girdhar Sharma (STA) son of Shri M.L. Sharma
- Sameer Mathur (TA) son of Shri M.P..Mathur -
0. Mukesh Kumar (TA) son of Shri Ram Lal Ji

HBOONOOPWNE

— ...Appllcant .

(By Advocate Mr Sorabh Purohlt)

VERSUS

S Union of India through Secretary to the Government,. Ministry of -

) Finance, Department . of Revenue Central Board of Excise &
,:Customs New Deihi. )

--2. Chief Commissioner, Central Excnse Department,. Jalpur Zone,

. Jaipur, New Central Revenue Bundmg, Statue Circle, RaJasthan
- Jaipur. . '

3. Additional Commissioner- (P&V), Central EXC|se Jalpur -1, New‘ '

" Central Revenue Bundlng, Statue Circle, Jaipur. -

"4, Shri  Hemant Kumar Ja|n Adhoc Inspector, Central Excise.

Division, Udaipur.

- -'5. Shri Ramsharan . Gur]ar, Steno Grade II PA to Commlssmner'

Customs,_Jalpur, Statue Clrcle Jalpur
..... '....Respondents
. (By Advocate Mr Hemant Mathur)

ORDER ORAL)

The appllcant has flled th|s OA thereby praymg for the followmg-

,'rellefs —l o



Y

That by appropriate order or -direction it be
declared that. the order -dated - 06.07.2006
(Annexure A/1) and order dated 17.05.2006
(Annexure = A/2) are arbitrary, capricious,
irrational, unwarranted -and untenable be quashed
and set aside.

That by appropriate orders, directions  or
instructions applicants be declared eligible for
promotion to the post of Inspector and the
respondents be directed to hold the DPC for the
post of Inspector by taking applicants 1in the
zone of consideration and their names be included
in the eligibility list. ] .
That by appropriate ©orders, - instructions ' or - .

‘directions it be -declared that if any promotion
“order made/passed during the pendency of this OA

adversely affecting the rights of the applicants
may kindly be taken on record and quashed and set
aside the same. .

Any other relief which the Hon’ble Tribunal

- thinks just ‘and proper in the circumstances of

the case in favour of the humble applicants may
also be allowed.

: Cost of the OA be agwarded to humble appllcants ”

o ND i

2. Briefly stated facts of the case are that the: respondents issued a

~ letter dated 17 05. 2006 (Annexure A/2) to ail the Chief Commissioners

of Central EXCISG/CUStomS whereby they were dlrected to lmplement

the d|rect|on given by the Andhra Pradesh ngh Court vide order dated

02.03.2005.pa'ssed in Writ Petition No. 7963/2004, order dated

07.03.2055 paSsed in Writ Petitions No. 2378/2005 & 45/2005. As can

_be seen from the said letter, the _decisi'on to \implem'ent direction given

by the_-Hoh’bIe Andhra Pradesh High court was eccorded pursuant to

the Board’'s dec1snon held on 08 05. 2006 wh|ch is in the following

terms -

" (1)

The amended RRs of Inspectors, Sr. Tax Assistants
(STA) and Tax Assistants (TA) were published in
the Gazette of India on 07.12.2002, 20.01.2003
and 05.05.2003 respectively. Thus the cadre
restructuring in respect of these grades were
made effective from the respective dates on which
the amended RPs were riotified. Accordingly, the
Commissionrates will- . work out the vacancies in
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the cadre of Inspectors prior to 07.12.2002 and
.in the cadres of Takx Assistants and UDCs prior to
05.05.2003  for filling up the vacancies . from
amongst the officers eligible for promotion as
per the RRs existing at that time. Wherever DPCs
have been held after commencement of the new
Recruitment Rules, the DPC may be ‘reviewed, and
wherever DPCs have not been held the same may be
held w.r.t. the position obtaining prior to the
notification of the new RRs. Wherever pre-
restrucured vacancies are less- than the actual
number of officers eligible for promotion as per
the rules then obtaining, then only such number
of officers will be considered for promotion as
in equivalent to the vacancies and the post will
be filled up. Under no circumstancdes the pre-
revised sanctioned strength should be exceeded.

(11) The promotion to the cadre of Inspector effected
" in pursuance of the High Court order dated
02.03.2005 will be subject to the outcome of the
SLPs filled against the order and presently
pending in the Supreme Court.”

3. _P.ursu'a‘nt to the séid deéiéion -taken by the respondénts, an order
dated 06.07.2006 (Annexure A/1) was issued by the Office of
Commissioner Céntr.al Excise, Jaipur, to .con,v‘ene review‘ DPC for
promotion t_o the grade of Inspector fro'm amongst pre-restruotured
Tax‘As,éistants/UDCs/'Stenographers/Draftsman in. the office of the
Commissioner, Centrél"Excise Jéipur. For. fhat purpose, eligible officers
as per the list enclosed with this Ietter_were directed to-p_res‘entA on
11.07.2606. at"-CentraI Excise (Hea‘dq‘uarter), NCRB, Statue Circle:
AJéipu-r, for the bhy‘siéél tést to be folloWod by interview on 12.07.2006.
If i's‘tl;1ese ordoré which 'a'l-'e under. challenged before this Tribunal. |

4. . The grievance of the- applicants is that while resorting to such
prdcéss, the very basis of cadre restructuring, which was done by _the
respondents to work stag'nation,and thereby conferring promofion

channels to the category of the applicants will .be defeated and also

P
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that vacancnes have not been correctly worked out. When the matter

. ..was: I|sted on 11 07 2006 this Tribunal wh|le |ssumg the notices had

not granted»a_ny.mandatory stay._H’owever,_ in order to protect the

- interests of the" applicants,.‘the respondents were  directed to permit

~ the applicants to undertake the selection test Whi.chWas to be .held in :

pursuant to the |mpugned order dated 06 07. 2006 (Annexure A/1) on
prOV|S|onal basis and their result was to be kept |n sealed cover.

5. Notice of this application was given to the- respondents The
respondents have filed their reply -In the reply, the respondents have -
categorically- stated that the appllcants were n_ot entitled to bei,nc_luded |
'in the eligibility list annexed 'w'ith Annexure A/1 for the rea.\s'ons that
they were direct recrwted as Data . Entry Operators in the year 1994-

95 and working as Data Entry Operators till 20.01. 2003/05 05. 2003 |

(the date whey they have been re- de5|gnated as STA/TA (restructured

~cadre). It is further stated. that the applicants were not amongst the - o

| feeder cadres eligible for promotion to the post of Inspector as.per old

Recrmtment Rules of Inspector 1979 for filling up vacancies which

© exists prior to 07. 12. 2002 (when new Recrwtment Rules of Inspectors

P

2002',were'published_). Therefore, the applicants were- not called for -

| »‘Physical 'test\and interview for promotion to the grade of Inspector

s

ag‘ainSt "th\e vacancies' which eXistpri'or to 07.12. 2002 as per old _
Recrmtment Rules of Inspector 1979 vide Ietter dated 06. 07. 2006
The respondents have stated that as per the old Recru1tment Rules of

\Inspector 1979 the post of Inspector was to be filled in by promotion

', on the baS|s of “Selection' Method” from amongst_UDC_‘/Stenographers.

Grade III with 5 years regular service, Stenographer Grade II with 2



_‘.years SerVIce and braftsman/Woman Searcher with’ 7 years serVIce in
the grade The respondents have further stated that as per Mlnlstrys _ 4.

B  letter dated 05 08. 1988 and order dated 30.01.1989, Tax As5|stants

W|th 2 years serV|ce |n the grade of UDC/Tax ASS|stant together were

ellglble for promotlon Itis further stated that in the e||g|b|I|ty I|st the

-‘ -_Tax A55|stants belng on a hlgher scale were placed-en-block above the

_'UDCs It is further stated that as per’ M|n|strys letter dated‘

" 07.03. 1989 stenos W|th 5 years in the grade ITI and IT taken together |
‘were ellgl_ble to be consndered for promotion to the grade of Inspector.

. 6. " "'_rhe_ respondents have fu.rthervstated t{hat‘ in complian’ce of ‘the
Ministry’s letter 1'7' 0"3 2t)06 a reyie‘w DPC was scheduled to be held on - -.
26 11.2002 for regular promotlon to the grade of Inspector as per old

»Recrurtment Rules of . Inspector 1979 for . fllllng up 148 regular
‘ vvacanc1es emslmpnor to 07 12 2002 (i e. when the New . Recru1tment
| Rules of Inspector\. ~2002 were. published). Accordlng to the'-l:
respondents in total 133 candldates falllng amongst pre- restructured
) cadres of TA/UDC/Steno/Draftsman who were the feeder cadres for. -
| promotlon to the grade of Inspector as per old Rules of 1979 were
taken |nto the zone of conSIderatlon by the said reV|ew DPC It is
',further stated that out of them, 73 offlcers who were not conSIdered

arl|er for regular promotlon to the grade of Inspector have -been-

| called for PhySIcal Test and lnterVIew vide order dated 06.07.2006. .

-:Therefore the grlevance of the appllcants is . not Justlfled The"

- respondents have placed on record the copy of the old Recrwtment

Rules as well as- letter dated 05. 08 1988 order dated 30 01. 1989 and . |

\Ietter.dated 07._03.1989 on record to show the feeder categories which



~ were eligi-ble-for -promoti'on to the post of -Ins.pect_or acco.rding to old -
»'Recruitment Rule’s’ of"Inspec’tor' ._14979_ l‘he respondents have also
-.placed on record the order dated 23 09. 2008 (Annexure MA/1) along-
Wlth MA No. 369/2008 in, wh|ch it has been stated that out of 10_.4
.persons 8 persons have been promoted to the post of Inspector in the ¥
V’pay scale of Rs 6500 10500 on ad hoc baS|s W|th effect from the date

- of their]oming pu_rsuant to the DPC- held on 2_3.09.2008.

; ._-'7'A. We have heard learned counsel for the parties and have gone
, through the material placed on record From the materlal placed on |
record itis eVIdent that the respondents conducted review DPC for the

- ‘post of‘ Inspector. pu‘rsuant to the Judgment of the Hon’ble ngh Court

of Andhra' Pradesh and‘ for--that purpose : guideline Was issued vide

|mpugned order dated 17 05 2006 (Annexure A/2) As can be seen

s from the decision taken by the Board relevant portlon of wh|ch has
:been-reproduced in. the earlier part ~of' the Judgment it is evident that -
Lthe Amended Recru1tment Rules of Inspector were published in the'
‘_Gazette on 07 12 2002 whereas in respect of Sr Tax ASS|stants/Tax .

i ‘ASS|stants same were published on 20.01.2003 and 05.03.2003. The

‘ _’cadre restructurlng in respect of these grades were. made effective
'from the respectlve date on Wthh Amended Recru1tment Rules were . '

’_ notiﬁed It is also evident that ReV|ew DPC was undertaken ln respect -

o of the vacanC|es in- the category of Inspector Wthh exists pr|or to

"07.1.2.2002\ and for that purpose/all eliglble oﬁ’icers.for promoti_on as

"per-.Recruitment' R‘ule-s’ 'ekisting at that time were required 'to‘ be

-conS|dered It is further mentloned that review DPC was to be held in‘

'_respect of vacancnes |n the cadre of Inspector prlor to 07. 12 2002 and

%



in no circumstances, the 'pre-reVised 's'ancti'oned’str'eng'th should be

4 exceeded and such selectlon was: further made subJect to the outcome - -

of SLP filed agalnst the order pendlng the Hon’ble Supreme Court The '

'respondents have placed on -record the old Recrmtment‘Rules of'
-'Inspector, 1979 prlor to its amendment as Annexure R/1 alongWIth
-"giorder dated 05.08. 1988 (Annexure R/2), order dated 30.01.1989 -

‘-(Annexure R/3) and order dated '07. 03. 1989 (Annexure R/4), perusal

of wh|ch reveals that Data Entry Operator is not the feeder category '

for promotlon to-the post of 'Inspector as per un4amended Rules

Adm|ttedly, Amended Recru1tment Rules of Inspector was publlshed on .

(07.12. 2002 and came |nto effect on that date It is also not in dlspute

that on account of restructurmg of the cadre Data Entry Operator and

UDC were deemed to have been appomted as Tax A55|stants |n the

pay scale of Rs 4000 6000 wnth effect from 05. 05 2003 Th|s |s eVIdent-. .
from the order dated 28-05 2003 (Annexure R/5) Thus the appllcants -
‘l'_who belonged to ‘the category of Data Entry Operator were re-
‘ .:-'.‘deS|gnated/deemed to have been appomted as Tax ASS|stants as on
" 05.05. 2003. Thus it only after 05. 05.2003 when the appllcants were._ |
A"lre de5|gnated as’ Tax ASS|stants they constltute the feeder cadre to
~ the post of .Inspector. Smce the Revrew DPC for promo_tlonto the post ,
"of_ I}nspector was :to_ be held‘ in respect '}of the' -‘vacancies: which has
| arisen 'prior to .coming i'n_to' force ~Athe 'Amended -R'e'cruitmen‘“t Rules,
which was ‘published on 07. 12 2002.and the Data-Entry Operator was B
’, 'not the feeder category and the feeder category as per the old, ‘
,Recruntment Rules of Inspector, 1979 were UDC/Stenographer Grade _'

II & II/Draftsman/Woman Searcher Tax Assrstant as such we see no o

infirmity in" case “the applicants 'who belong to Dat_a Entry Operatorg

1 . . . .
-



were not called for the purpose of physucal test/lnterwew pursuant to

/

e the |mpugned order ‘dated 06.07. 2006 (Annexure AL Ascarready -
i netrcectarbeve the e:ate ofBata Entry. Operator was re- deS|gnated‘ :

. as. Tax A551stant with. effect from 05 05 2003{Anaexure R;/5), as such N A

T~

o thelr cases" for promotlon to the' post of Inspector agalnst future' :

vacancy in accordance Wlth the Amended Recruntment Rules of

Inspector wh|ch was. publlshed on 07 12 2003 were conSIdered and

subsequently out of 10 persons, 8 persons were granted promotlon to

'the post of Inspector V|de order dated 23 092008 (Annexure MA/1) ,
: ., The respondents in the reply afﬂdaVIt has shown that there were 148

" vacancies of Inspector vacant for Wthh reV|ew DPC was held which _'

were to be flled as per un amended Rules of Inspector 1979 from‘-
amongst pre restructured cadre of TA/UDC/Steno/Draftsmen by 100%
promotion |n terms of M|n|stry ‘letter dated 19 07. 2001 and
05 0é. 2002 as such the contentlon ralsed by the appllcants that -
vacancies- have not been correctly worked out cannot be accepted as

the appllcants- have not .controverted the speCIﬂc plea taken by the '

| respondents in the reply by f|l|ng reJomder Further the appllcants‘

have also. falled to show how the Judgment of Hon’ble Andhra Pradesh |

H|gh Court has not been correctly |mplemented Since in the present

: case the respondents have acted in accordance Wlth the Judgment of
" Hon’ble ngh Court of Andhra Pradesh it |s not permISSIble for us to

'ente_rtaln any contentlon raised by _the apphcants agalnst the ]udgment L

rend_eredfby Hon'ble l-ll,gh Court.



L
8. In view of what has been stated above, we are of the view that -
thé ‘applicant- has not made out any fc_ase' for. the grant’ of relief.:

,Accordin.gly_,, the OAis dismissedV'With no ‘order as to costs. :

(ANILKUMAR) = - " (M.L CHAUHAN)
 MEMBER (A) © . - e MEMBER: (J)



