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N THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the 15 day October, QOIQ
- ORIGINAL AP_PLICATION No.230/2006
CORAM: -

HON'BLE MR.M.L. CHAUHAN, MEMBER (JUDICIAL)
HON' BLE MR. ANIL KUMAR, MEMBER (ADMINISTRATIVE)

- M.C.Agrawal

s/o Shri Murari Lal Agrawal,

r/o 1/404, Malviya Nagar,

Jaipur, presently working

in the office of Head Record Office

as AHRO -I, Opp. Radio Station, o
M.l.Road, -.Joipur _ _ , .

.. Applicant

- (By Advocate: Shri P.N.Jatti)

Versus -

1. Union of India through the Secretfary to the Govt. of India,
- Department of Posts, Dak Bhawan, Sansad Marg, New Delhi..

2. Chief Pos’r.rhos’rer Generol,'RojdsIhon Circle, Jaipur -

3. Senior Superln’renden’r R0|Iwoy Mail Servnce JP Dn., JOIpur

4. The Head Record Ofﬂcer Rollway Mail Service, JP Dn., Jaipur

.. Respondents

(By Advocate: Shn Brajesh Dhabai, proxy counsel for Mr. Tej Prakash
Shormo)
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ORD E R (ORAL)

- The -applicant hqs fled this OA thereby praying for the
following reliefs:- | |

“8.1 That by a suitable writ/order or the direction the
impugned order dated 01.12.2005.

8.2. That by a suitable writ/order or the direction the "
- respondents be directed to draw the pay and
allowances of HSG-l that is 6500-10500 for a period of
343 days as ‘mentioned in Annexure A/2 ordered by the
competent authority:

8.3 Any other relief which the hon’ble bench deems fit."
2. Briefly stated, facts of the cose‘dr_e that the applicant while
working as Assistant Head Record Officer (AHRO) was direc’_fed"ro

look after the work of Head Record Officer (HSG-)), RMS, Jaipur

Division, Jaipur,. which post was fallen vacant on account of

“superannuation of Shri Badri Prasad w.e.f. 30.6.2003, vide letter

dated 1.7.2003 (Ahn.A/4). As can be seen from the said letter it wais
a local orrongemen’r‘ without Qny extra ‘remuneration ’rilAl' regular
_drrongjémen_’r is made by the C.O. Joi‘plulr. | The dpplicoh’ri held
oddiﬂonol ch-orgAe'of the said post W._e.f. 1.7.2003 il 12.9.20@4 ih 10
di;ffer.en’r‘ spells; -de’roils of Which has been givén in Anh.A/S. It may
be stated that only'in three spells of 90 days, ;12 days and 37 'doys
;rhe opblicom’r hds worked'ih other épélls for 31 orless than 31 days. It
may 'be further stated “that vide Memo dated 12.7.2004, "rhe‘
(:1ppli&:omL wdas éufhorised ’ro work cits» Drowing and Disbursing 'Officer‘
w.e.f. 12.7.2004 ond it was further menhoned in that N\emo that he

will look Qf’rer the current du’nes of the pos’r of HRO RMS, JP D|V|5|on
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‘,Jcripur. tis oh ’[he_' basis of ’rvh;ese facts the applicant hqs filed this OA
Theréby proying for the aforesaid reliefs. | | |
53. : F.or the purpose df aforesaid relief, relicnc.:e has been b'laced
by the applicant 'o-n l;-R—494. The applicant has dlsé made
representation to ’rhé authorities whiéh wdas rejec’red vidé rmpugned
order 'Ahn.A/l on the ground fhat “as per DoPT order dated
4.12. 2003 offrcro’rlng promo’rlon is to be given to the officials who are
eligiblé'for the posr‘ as p'er_recruh‘men’r_ rules. Sir_rce the applicant was
ordered to ldok after Thelwork' ofAHRO (HSGH) in dddiﬂon to hi; own
work without any rvevmun'ero’ri,on,..os the opplico-n’r did not fulfill the
- eligibility condition r‘or promotion to HSG-I, as su'ch, his claim was not -
covered Qnder the rulés and therefore, he' was not entitied for
poymen’r of offrcrohng pay of the post of HRO and his
representation was rejec’red IT is this impugned order do’red-

1.11/7 2.2005 Which-is under challenge.

4. - "Noﬂce’of this opplicd‘ﬁon wdas giQen to the réspondeh’rs. The
‘r.espdndénfs hd\re filed reply. The stand taken by the respondents in
_’rhe réply is same as given in the impugned order Ann.Al Th_o’r as per

DOPT Order No. A.B/'r4or7/”54'/2003 Estt (PR) dated 4.12.2003

| officiafing prornoﬁon is to be given to the officials who dre éligible’
“for the post as perr'ec'rui’rmem‘ rules and the applicant was ordered

Io‘co_l.ly Td look after rhe work of H‘RO,/RMS, Joibur Division, Joierr.
wi’rhdu’r any exfro remunerc‘rion.‘ Since fhe oroplicgn’r do hd‘r POSSESS
| requisite qualification for- prorrro’rion to HSG-l, thus, his claim o% i

offic'ioﬁ‘ng pay is not covered under the rules.
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S. Thé oppliéon’r- has also filed rejoinder thereby rei’refoﬁngl’rhe
- stand taken by him'in the OA. -
6. We have heard the learned coUnséI for the parties and gone .
' through the moTeridl_ploced on record.
7. '-_Before‘ we proceed fuvr’rher, it may be useful to quote, order
dated 1.7.2003 in éxfenso whe‘reby the o‘ppvlicon’r Was qsked to
perform the current duty of the highér post and thus reads:-
- “Subject : Locol arrangement against. the post of HSG.I HRO
-RMS JP Dn. Jaipur - o
~ Consequent upon retirement of Shri Badri Prasad HRO .
RMS *JP* Division Jaipur on his superannuation on 30/6/2003,
the post of HRO (HSG.I) RMS JP Dn. Jaipur has become
vacant w.e.from-1/7/2003. Shri M.C.Agarwal AHRO | will look
after the work of HRO (HSG-l) RMS JP Dn. Jaipur without any

remuneration fill regular arrangement is made by the C.O.
Jaipur. (emphasis to underline) ‘

- Thus from perQsoI of the oforééaid order, it is clear that the
'oppli.con"r WS oufhorized to work on the higher post without: any
extra r_emuneroﬂcjn and it is clearly. m‘;en’rio'ned in the said order Thd’r
the czpplic:vqmL will perforrﬁ current  dufies of. the higher post.
Admi’f’redly,"fhe opplié;cn’r has not been diven qppbim‘men’r on the
h‘i’gher b.O:ST of HSG-I. kA.ccording to us, the oppiiéon’r is nq’r entitled

to any relief as "rhe oppliconf Wos asked __’roAhoI'd current chorge of
the duties ovf’ the higher bos’r. |
8. Law on this point 'is‘ no Ibnger res-ﬁin’regro and the same

stands decided by judgments rendered by this Tridunal in OA

No.368/2006, quhey.Shyom Sharma vs. UQI, decided on 24t July, _

Ly
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2008, Whereby in para 7 this Tribunal has 'mcde ‘the ‘.following :
~ observations:- -

7. Law on this pom’r is NO longer res- m’regrd and the same .

stood decided by judgments rendered by the Hon'ble Apex
Court as well as by Hon'ble High Court. The matter was
considered. by the Hon'ble Courts, on the basis of provisions
contained in FR-49 on which reliance has been placed by the

learned counsel for the applicant. The Hon'ble Courts have N

repeatedly held that benefit of salary of -higher post can be
given only if a person is-appointed on the post and not
otherwise. At this stage, it will be useful to quota decision of
the Guwahati High Court in the case of Golap Chandra
Chetia vs. The Assam Administrative Tribunal, Guwahati and-

“ors. , 2004 (4) SLR 500 whereby the Hon’ble High Court in Para
'3 and 4 has made the following observations:-

“3. It is contended by the counsel for the appellant before us.
that by virtue of FR-49 he having worked on the post of
Financial Adviser for more than 39 days he is entitled for

fixation of the salary on.the basis of FR 49. The relevant portion

of FR 49 reads as under:
“FR .49- The State: Government may appoint  one -
Government servant to hold substanfively, as a
‘temporary measure, or to officiate in, two or more -
independent posts at one time. In such cases his pay is

~ regulated as follows:- | o
. {a) ‘Where. a Government servant is formally
: appointed to hold full charge of the duties of a |
higher post or posts which is or are-in the same -
office as his own and in the same cadre line of -
~ promotion, in addition to his. ordinary duties, he
~ shall be allowed the pay of the higher post, or
the ten per cent of the presumptive pay of the
additional post or posts, if the additiohal charge.

is held for a period exceeding 39 days:

Provided that the concurrence of the Financial
Department shall be obtained for making such
arrangements and for payment of. additional

pay." .

4. It s omply clecr from FR 49 (a) that a
Government servant-can be asked by the Government
to hold substantively, as a temporary measure, or to -
officiate in, two or more independent posts at one time
~and in that case his pay shgll'k_)e regulated as provided
under Clause (a} of FR 49 on fulfilling other conditions
mentioned therein. The necessary condition far-
- application of FR 49 is appointment on two or mare
~(sic) independent posts at one -fime. We have gone
through the orders issued by the Government wherein



the appellant was directed to hold-the charge of the
- ‘Financial Adviser in the Health and Family Welfare
Department from this it is clear that he has not been
appointed on the post of Financial Adviser but he has
. been directed to hold the charge of the post. In the
absence of any appointment in the post, FR 49 has no
application as it stood before its amendment in 1991,
That being the case, we do not-find any infirmity in the -
orders passed by the Tribunal as well as by the learned
single judge." : S

-9 _B‘esides this, FR-49 (v) specifically stipulates that no od,diﬁOnoI
pay shall be admissible to a Gdy’r. servant who is dppoim‘ed to Rold_ h
| current c_horge of the routine duties of another post. At this s’rog.é, it

will bé useful to quote FR 49(v), which ;rhus reads:-

“FR.49. The Central Government may appoint a
Government servant already holding” a post in «
substantive or officiating capacity to officiate as a
temporary measure, in one. or more of other
independent posts at one time under the Government.
In such cases, his pay is regulated as follows:-

(i)

(V).

(v) no additional pay shall be admissible to' @

Government servant who is appointed to hold current =

charge of the routine dufies of another post or posts
irespective of the duration of the additional charge;” -

Thus, - m terms of “ the 'perision‘s -os“ quoted above, If
. dppoin’rmen’f of the applicant on the post of HSG—I'is to be held in
the officiating capacity, eQen then n_b: oddi.ﬁonol pay ‘.s'holl be
' ‘odmis'sible where the Gppoin’rmen’r qu dlocdl orrongerﬁen’r or the
f 'Gov’r."servo-n’r hos: been: asked fo perform current ‘chdrge. of ’rh_e'
duties of the said pos_T in ferms of FR-49(v).

10. | Fur’rher{ Tk;e applicant also could not-have been dppoin’red in —

: ofﬁc‘icﬁng copocj]‘y on "rhe higher p‘os_’r dehors the rules as he was "
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not eligibl_e‘-f’or promotion fo the post of HSG-1 norm based as pér

recruitment rules. The opplicdn’r was granted financial upgradation

to the post of HSG-Il under ACP scheme. Thus, according to us, the

applicant is not entitled to any relief on this score also.

11.  Further the Apex Cé)ur’r in the case of Mohd. Swaleh-vs. Union

of Indid and Ors., 1-598'_(1) SLJ 1 has. held that @ person who was
deputed to hold' current charge of -duﬂes'of Registrar cannot claim
remuneroﬂén of the said post. That was a c,dse w.here"rhe appellant
’rhéréin Wos deputed to —v'\/ork as Régis’rrcr in addition to his duties bf :
Deputy Reéis’rror by "%he Chairman, Cénfrdl Administrative Tribt_mal.
The Appellant demanded pay of the high'ér.groide. The Hon'ble
Abex. Court held that sincez no promotion can be made by the
Choirr'non,' os"Asuch,. higher pay cqnno’r be allowed and ’rhe':

condition laid down in FR-49 is nQT satisfied.

12.  The learned counsel for the oppliédm"-hosi placed reliance

on the judgment of the Apex Court in the case of Selva Rqj vs. Lt

Governor of Island, Port Blair and Others, AIR 1999 SC 838. We faill o _
understand how . the applicant can take assistance from  this

judgment. That was a case where the appellant therein was

fransferred to look after the duties of Secretary (ScoU’r). wifh

immediate effec’(. It was further mentioned that his pdy was fo be

drawn against the post of -S'ecre’rdry (Scou’r) under GFR 77. It was in -

- the ponfekf of these facts, the Apex Court held that when the

applicant bos been appointed against the post of Secrefory and it

. has been mentioned in the order that his pay will be drawn qg'oins’r
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that post, under such circumstances, the appellant is enfitled to the

scale of the said post. Thus, the judgment was rendered in the facts |

and circumstances mentioned above and it v_voé on "rhq’f ‘con’rex’r
Thd’r. Hon'ble Apex Court has observed that .quantum merit is
o’r’_rr'oc"red in this cosé. The present is not the c_dse of such nature. As
Qlireody‘sfro‘re_d ';Jbo'yé, the order specifically m_enﬁons‘ that the

applicant will"perfcy)rm current duties of the higher bos’r in addition to

. his duties without any exfra remuneration. Thus, the applicant

cannot take any assistant-from the judgment. )

13, SAin.ﬁilorly,"’rhe‘ relicrjlcr::e ,ploced by the applicant to _’rhe_'
judgmen‘r fendered by fhe Jchjbalpu;r-éehch of the Tribunal in OA
No.793/2007, Radheylal 'GOL‘Jd'V'S. UOI decided on 12.;’_3.2-008 is of no
consequence as hei’rhér The.im,pocf Qf' FR-49 was considered nor ;
the _quesf_rion of _elig—ib‘ili’ry to hqld 1‘the pds’r was in _ques’ri.o.n. FUrThe_r;
Tﬁe ju'dgme'nf of Mohd. SWoIéh (supra)-Wcs also-not considered in

that case.. Being merely asked to work on @ higher post cannot be

. freated as promoﬁon o) Os-v‘ro held entitle for ’rhé pay scale of higher =

~ p_ds’r. ..

Pl

14.  -The learned counsel-for Thé applicant further argued that in.

case the applicant is not held entitied fo the pay scale of the higher -

post, in. that even’ruoli}’ry! the respondents may be directed to

: cohsid'er- case of the applicant for'charge allowance/presumptive

pay for performing dutiés of the higher post. The applicant Ahqs_noi’r,
made -any. repres‘en’r'oﬂon_ qua this aspect before the oufhorifies.

HoweV_ef, we are of the view that the matter is required to be_i

b‘(”/:_



considered on this aspect, which ailso. find suppor’r“from. the

judgment of the' Apex Court in the case of Ramakant Shripad Sinai

‘Avolbolkor vs. Union of India and ors., 1992 SCC (L&S) 115 Whereb\;/
| -’rhe Apex Court has held that being' rher’élgl asked to work;oh a
higher post cannol '.be freated as promotion. In such a coée the
person is not enﬁﬂe_d ’ré get so[ory.o.f the hig‘her post but gets only
what in sérQice parlance is called a ‘charge .ollowonce’. .For that

-

-.purp‘ose, the opplicdh’r may make representation before the

. oUThoriﬂes within a period of one month and the respondents are

directed to consider the case of the applicant regarding grant of

~.exira amount/presumptive pay within a period of three an’rhs

from'the date éf receipf of represenTo’r_ion. |

15. WiTh these obsérvoﬂons; the OA shall s’r_qnd:disposed of with
ho order osv’ro costs. | |
16.. In view of disposal-of ’rheAOA, no .order is required to bé_

passed in MA No.185/2007, which is accordingly disposed of.

h A’P\lf) W. » . ) ed
(ANIL KUMAR) . ) (M.L.CEAYHAN)
Admv. Member _ - Judl. Member
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