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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL; -
~ JAIPUR BENCH

Jaipur, this the 25t day of March, 2010

' Origﬁincl Application No.159/2006

CORAM: |

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)
HON'BLE MR. B.L.LKHATRI, MEMBER (ADMV.)

Prahlad Sharma -

s/o Shri Moti Lal Sharma,

r/o Plot No.80, |

Sunder Nagar, ‘

Khatipura Road, Jaipur,

and now working as Tax Assistanf,
Office of Income Tax Officer, Churu.

.. Applicant

(By Advocate: Shri C.B.Sharma)

Versus

1. Union of India-
through Secrefc:ry
Ministry of Finance,
Department of Revenue,
Government.of India,
New Delhi.

2. Chief Commissioner,
Income Tax, Rajasthan,
Central Revenue Building,
Bhagwan Das Rood
Jaipur -

3. Commission‘er,
Income Tox
Income Tax Appellcﬁe Tribunal,
- Jaipur Bench,
%Chcmber thwon, o



M.l.Road,
Jaipur

.. Respondents

(By Advocate: Shri Gaurav Jain)

ORDER (ORAL)

The oppliconrlihosl. filed, this OA:fhereby praying for the

_following reliefs:-

e

i)

That entire record relating to the case may kindly be
called for from-the respondents and after perusing the
same respondents may be directed to treat the period
from 23.11.2004 to 25.1.2005 as spent on duty and to
release pay and allowances for the month December,
2004 and January, 2005 along with interest c’r the
market rate. "

Any other brder, direction or relief may be passed in
favour of the applicant which may be deemed fit, just
and proper under the facts and circumstances of the

case. - ' 3 o

That the costs of this application may be awarded.

2. Briefly s’ro’red,? roci'é of the case, so far as relevant fp:r the

purpose of decidinvg,rhe point invAolved'int'th:is case, are ‘that ’rhe

applicant was 1ronsferred from Jorpur to Behror vide order’ dofed

13.7.2004. Agcnnsf ’rhrs order the c:pplrccmf opprooched this Trrbunol

by filing OA No. 510/200{1,yc’>n 22.11.2004. Thjs Tribunal vide orde_r

dated 23.11.2004 while issuing nofices granted order of status-quo. It

is case of the oppyli_czdp'r Hjcn‘ he was relieved vide order dated

22.11.2004, copy‘of‘whic'h hqé be_en picced orw record as Ann.A/Z.i lj:

is further case of ’rhe opplrc:on’r that pursuqnf to the order dated

23.11.2004 possed by 1hrs Trrbunal he c’riended duty on 24. H 2004

and has also performed overhme du’ry for ’rhe period from 14 UO
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hours to Q0.0Q hours on?d,;;re:'é'pondehfs ol.so.'? paid over time to ’rhe
applicant, but the ‘rgeply sio "fi|>ev'd; by "fhe r‘espofnlden’rs'in the earlier OA
No.510/04 is that 'rﬁe; :op-pllic'drj’r s’rbod alrecéy relieved vide oraer'
dated 22.11.2004. :‘The a’:p:pl';cd:n’r has also filed Contempt Petition

No.56/04 for non-compliofnc‘elof the order annexing copy of fhe

relieving order dated 22.11.2005 in which no date has béen

mentioned. The order of transfer - was éancélled on 25.1.2005. Thljs,

the applicant has claimed pay and allowances for the period,.w.g.f.:

|

23.11.2004 to 25.]'.2,005 i.e. the date whén according ’ro_’rhe
Tespondent the 'dppliccnf,,_siolod already re!,]i._eved till the order gf

transfer was cancelled on 25.1.2005.

3. Notice of ’rhjsl,opplicq’rign was given; to the respondents. The
respondents hov-e pdfeggricolly stated thla‘r the cppliconf did .not
work for the period from 23.11.2004 to 25.],2(?05, as such, he is ,niqi’

entitled for pay and allowances for the 'soildv;,pelriod on thel,_e%fr:th@
principle of 'no work no pay'. It is fUrfhér_ stated that ’rhevor.der.'qlf

status-quo was passed by ‘rhe Tribunal on 2§1 1.2004 in the.’fror:j.sféf;
matter of the oppliqon,’rl 'butfihj'iiview of the, fﬁdct that the oppli;o‘_nf
stood already relieyegi_ on f;!2:2‘.’1_1,1“._200{1, cssugh .he ought to. hove;
joined duty at the nevs'/__'pl:c?ﬂclé .o»f:dssignmeh_f;.yyl’r is fu.r’rher sfcfed ’r.h-qt

~ the applicant neither joir,jéd\'cxf’r the new place nor submitted any

b o . N
application for leave, th;ef.yrefqr}e[ he. was not allowed pay and .

’ allowohces for 1‘he"c1fo_resq'id period. Regcrdirﬁg perférming d_qty]_bn
ho T . v N

i .

24.11.2004 and payment _o"f,'p.vefrf_ime allowarices for the said date,
the respondents hcye sjq’red_thf in fcc_"f l’rhe applicant W’qs _onE
- casual leave on 24.11.2004. In attendance 'frevgisfer, it appears that
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he has ;qver Written his siéﬁéfu:res over the hé)fing of cosual.leé:ve (;f
24.11.2004. The revsporide:;jrj’rs" have clso,- s*c’red that as per‘,-.fh‘e
c’rfendcnce regisfe:r he :'w"o‘sA‘enﬁﬂed forilfover’rime ollowéncﬁé f:<;r.
14.11.2004 instead of 24.11.2004. In the overtime clléwonce bill for

the entire month the date i.e. .24.11.2004 has been deliberately

‘inserted by the - applicant instead of mentioning the date
~ chronologically and he has pufbosely placed the date 24.11-.2004

between the dates without maintaining chronology with the other

dates. According to the respondents, the contention of the

opplliccnf that hel was not allowed to vyorlk from 25.11.2004 is

" incorrect as he was on casual leave for 24.1»1.2004 and 25.11.2004. .lf |

is further stated that subsequent to these days the applicant qu‘::an,

‘present as per the ah‘er)d:qn;é r.e'gis’rer. The respondents hcyé also

placed on record a ;opy of‘.;’rrh,e relie_vin_g !o;rder dated 22:1 1.200,;4: G,Sir
Ann.R/3 in which day and d‘g’r‘e of the relieving of the applican’r; has
been cotegoricdlly meh’rionéd. | J

4. - We have heard fhé qurned counsel fgirfihe pc‘n‘ies and gone
through the material P'OCFd. on record.

5. The quesfion_‘_wh:ich _r‘e‘quiresA our cons,liic;:k'—:‘rcﬁonv is whether the

applicant was relie;v,ed.:_on' 22.11.2004 or not and whe.’rherll\hle..' i%

entitled to pay and c{lowg;?nces for the pe(ilod w.e.f. 23.11.2004 to

)

25.1.2005 when the order of transfer of the applicant was cancelled

According to the lvegrned:go\pn.sel for the cpbliccrﬁ, when the order
of relieving the applicant datéd 22.11.2004 was passed he :wg'is_pn

off leave (c,omper}sycr’rory l,eqvé)“for 22.11.2004 and 23.11.2004 and

he has also opplije}d casual léqve for 24,11.2004 and 25;1],2004.
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According to the Iédr'nécii i(?-:'éunsel,for fhe?dpplicon’r. the oppliccm‘f
was never relieved oﬁd ‘th'e . date of 122.11.2004 has be:'eriw
subsequently inser'f.ed by ’}he résponderﬁsi For that purpose, érhe
learned counsel for the opbllicl:on’r has placed reliance on Ann.A/2
whereby date and day of 'relieving the cpplic'cn’r has noiibeen
menﬁon in the photocopy. The applicant hc?si ol’so placed another
order of relieving dated 22.1 1.2064 (Ann.A/2) in which dcfe and day
has been m'enﬁoned.:Thlus, Icé:co_rding to fhé,leo‘rned counsgl for _tlhe
applicant, it is the order dof{ed‘ 22.11.2004 which was blank or:d;er
and the date has been inserted subsequem‘ly. Thus, occolrd!ing;;’ro
the learned counsel for jh'e. applicant, the applicant was 'nle“y:',evr
re‘lieved and in view of ’rlhe..order of status-quo passed by ’rhls
Tribunal on 23.11.2,‘()0,4,,it'wcs,no’f; permissible for the responc’len’rsijd
prevent the cpplicgn‘r:';f_r?m'per.formin‘g dut;y‘I g’r Jaipur. Thellllelarr%e,cli,
counsel for the cppli'c.gm‘ ,h’qs'_',olso placed; reliance on th:e self
prepared overtime bill of:'f;he app!iccm‘ whé'réksy the applicant p,.qs,
also claimed errfiim_e‘cl‘lowlcnlc‘:(—::- for 24.11%.2_004 in order to Show :
fhc’r the oppliccn_.t{f has in »foc"r' not only gﬂénded the ;du’ry on
24.11.2004 but olsc;é_clzlqim'ed overtime which gmounf has olso:: Ee;rerj
sanctioned iﬁ fovoiL;.r':?ozf;"Irh_e|ic1ppl‘i‘cqnf. |

6. We have giv,ép;,duie cohlsideroﬁon :1;5 the submissions _:sjp

made and the ldoc,Urheﬂnf:s,‘ sO _reli"ed by the !eornéd counsel for ihe.

. C . ! ' : | ’ SR
applicant. We are ;ofjh'e vie'aw that the opplic]ant has not made outa
case for grant of relief. The réspond‘en’fs_“ hové. also produced. the

original relieving order dated 22.11.2004,in order to show that }ih?.

date and the day o'fvrelievving of the obpliccm';haslbeen‘ ménﬁqqu

;
1



in the body of ihe;zt‘?r-cie_r. l;lpfionly 1hd’r, fhe ?éspltandenfs have alsé
produéed receipt of i.'h.e_:s:p%éeld post |n orc_f:!efr:%fo show that the sqid‘
relieving order wcxs"s‘»é'n"r to the op;ialiccn’r by:'s:p:'é_ed post on the scn%g
day. Thus, in ‘viev;/ this :ldocUmenf, it écnno’r be said that ’rh.e
applicdnt Wcs not r:eli.eved%lon 2‘2.1>1.2004 and the day and ’rhé date
has been subsequently iﬁsérfed in the body of ’rhen letter by H’lnle
respondents. The réspond'en’rs have also F;lcced on record copy'of
the attendance register for the relevant period, perusal of Whi‘ih.
shows that the oppllicqn’r-wo.s marked as ‘off' for 22.11.2004 and
23.11.2004 and for 24.]]'.2 0.04 and 25.11.2004 the entry of ,cqsgy_lql
leave was mcrked. Perus.ql.of, this documenf\ also reveals fhg’r the
applicant has sub§eduenfly piJj his signature over the er_mjfy 'Qf
casuval leave made in ’rh_e:Iq’r’rendcncefegis’rer for 24,11.20Q4,
Perusal of this docur!nen’r: fprfh‘er révecls that the con.cernedboff‘ic'lelr
has made enfry to’ show fﬁa’r the applicant stood relieved: on
22.11.;’20'04 (A/N). Irgw.vie'w ,of‘.fhi's con’remboranequs record,.‘whi'c.l‘j\
has been placed on r,éci:,ord_,‘ cﬁ:on’renﬁoin of thez applicant that he has
not been relieved on 22.] 1.2904,.cqnnof be ;c;écepfed. Adrh,ii;te’ 'ly
. as per own sh,owing',_.o'fl'fr.he‘gppli:c‘:.dn’r he was on casual leave on 24*‘h
and 25" November, 2064 ?hdiwhen fheéoppj)lican’r was on. cas:q}o'l
leave how he coﬁila jo'ifrﬁé iqr;d' mark ‘ch‘er}:‘dqnce‘ on 24,.:1].20.(4);1'

‘without any cpplicoﬁqn’ Ifo/r Icc:nclél!c:’rion ovf Ieia‘ve. _
7. The responden‘f.s_hfdv",e also clarified in the reply cffid:qvlifr'fhfq’r
the overtime for 9|dcxs| gsi ?'subm'iﬁed» py fhg ,gpplicqnﬂ was
schcﬁoned as per fHe erﬂriy‘_mode in ’rhq} q’riffendgnce regis:f(ia(_:ond
payment of overtime was for 14.11.2004 ond not for .24.11.2'(,):(:).4_“iq,€s :

. B
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deliberately menﬁ'o.nevd'- b ’rhe ap‘plicc;{t in his self pr'epczre-d
overtime bill. Thus-,.in view Q.:f;WhOfthS been é:fcted above, we are ;)f
the view that contenﬂonf'fci)fj-fhe applicant ’:fh%'ctjhé has never bée"h
relieved by the respondgerlﬂs lcnd pursuant fso the status-quo order
granted by this Tribunal on '23.-11;2004, he wﬁs reduired to pérforh

duty at Jaipur but was pre\)én’re‘d to perform such duties, cannot be

accepted.

8. The facts remain that the oppli_c'dnt s’rood relieved on

22.11.2004 and "rhe‘ord'er of status-quo was granted on 23‘.]'1.20()_4'
on which date the _opplic,g:nf stood clreody; r,elie\ved. The order of

transfer of the applicant was cancelled on.:25.1.2005. Thus, it was

{
! L

incumbent upon the applicant to join and reé:ori for duty at the new
place of‘posﬁng b_uf.ihe: qp,p‘lif:cmiL has n'o'r,pcie.rforme.d duty ei’rheriq’r
Jaipur or at the new bldce of pos’ring. Under "'rhese circu'msfonéesl,
no direction can ble'rgiven ‘to the rlespognq;e,h’fs to giye pg_y..qn’,d
allowances for ‘rhe‘dférescid period. |

9. The learned ~coun:s_el foﬁ the;lop-plicojn’r hc,is 'plcced relicnc.e"gp

the decision of the Ap:eXV'Ccéurt in the case of Electronics

Corporation of India Ltd. vs._ SdfeeshlS.Rloc?j Sonawalkar, 2005 sc{;‘cfﬁ:jv
(L&S)‘82 whereby dirgcﬁqrjﬁ ‘vgvo:si‘ given ’rg fegulorize the pe.ri,o';diqf‘
absence Qf the responde:n"r th;erein w.e.f. 1771995 to 8.4..]9.926.19,:5
spent on duty. We.f:(;:lil to, undérsjond how .th.e applicant can d;ro!\{\,ﬁ

assistance from this: judgment rendered by the Apex Courf as

noticed supra. That qu'jqz (;,q'se,‘\‘A{here ’rhe,ir}elspvqnden’r on promotion

was transferred from Hy)dé[qb'ad, ’ro'Auranjg;équ._ vide orde..r'_d‘ot.ecj

- 2.5.1995. Ultimately, the ,r?spond’en’r wo_s..rélieved from du,ty .on



17.7.1995. The respondenf ?hi'ppli‘e%d leave frc;lﬂrrzr'-1l7.5.1 995 to 19.7.']‘995
which was however no’r grcn'red by ’rhe ahpellon’rs therein. The’j
" respondent then filed Writ Pe’rl’rlon before fhe High Court chcllengrng'
transfer order and ,ex-pcrfe‘:grlder w’qs possed en 20.7.1995. Pursuant
to such stay order grented by the High C:‘our’r, the respondenr
‘reported for duty on 21.7'.15"?9:5. The reépoheeni was not paid solory
for the period 17.7.1 995 to 7.‘10.1?95 and he wcs treated absent from
.duiy. The appellant movedﬂgn applicc’ri'ovn,'f;or vccd’rion of s’rcy:erder.
on 19.12.1995 ‘cnd the stqy. orlder was vcched on 8.4.1995., It was
under this factual backgrouhd that the Apex Court h-crs held that

since the respondent stood relieved on 17 7.1995 and cpplrco’rron

0

for vacation of sfcy.erder was moved on 1}?.12.,1995 and the §’r'qy
was vacated on 8.4.1994 cnd the 'factunjof relieving order dgqred
17.7.1995 was not br‘ougvht;’ro thé notice of ’rhe c‘olurf'af the earlliesl’r
and rather the stay was dlloweg to eonti_nue for such Iong:iyime_, .:i,f
was under these c:ir,c:ums’rtcnces_ the c.ou.:r’r;hel‘d' that periee wef
17.7.1995 to 8.4.1 99:¢I_When,.’rhe':v stay was vch’red §hall be freq’red as
the period spent o.h: du‘ry . o :

10. [t may be relevgrr’r’fqrr’réeh’r'ien here thf this Tribunolihqs:h?t

stayed operation of "rhef’rrohsferlorder but the Tribunal's order. qu:'

[

that status-quo as ,exisfing eni'fhe dcte of, possing of the _order ﬂb:e

maintained. The foc’rum of rehevmg of Cne applicant was c:lsoI

brought by the respondenfs in eorller OA when reply was flled Thus

it is not a case of such nq’fure where the qppllccn’r was not ‘ql‘low‘e,d

to perform duty at J:qi‘pfur pUrsuoni to ’rhe transfer having been

stayed. The facts r_e_mqin,; that the cpplicthheifher performed duty

v
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at Jaipur nor at ’rhé"new pléte of posting ffll f:h’e order of fransfer wqé
cancelled by the C-ompeffé;r:\f'cuf-hority, as such, no direction-can be

given to the respondents’to release pay and allowances to the

_applicant for the said :peridd. From the re‘ply filed by the

respondents it is evident ’rhia’r the applicant has not submitted any
application for regulcri'zing;fh'e;q'foresoid period of absence and in
case the appliconf submifs such application for regularizing the said

period ds leave of fhe kind due, in that eventuality, the competent

‘authority may consider request of the applicant for regularizing the

said period of cbsenc.e as IE‘?dVQ of the kind due.

11. With these observohons fhe OA s’rcnds disposed of with no
order asto costs. | o 7/
(BLM)T&W)/\/"] S MLCHAUHAN) |
Admv. Member | : o Judl. Member

R/



