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IN THE CENTRAI. ADMINISTRATIVE TRIBUNAL
| JAIPUR BENCH

OA No.149/2006
This the 19" day of July, 2010

HON'BLE MR.M.L.CHAUHAN, JUDICIAL MEMBER
HON'BLE MR.K.S.SUGATHAN, ADMINISTRATIVE MEMBER

O.P.Dubey

s/o Late Shri Gopal Lal Shcrma

r/o Betal Mohalla, Purani Deeg,

District Bharatpur, retired from the post of
Post Master, Deeg Head Post Offlc:e ’
District thra’rpur

.. Applicant

, (By.Advocc’re: Mr. C.B.Sharma)

Versus

1. The Union of India
through Secretary to the Govt. of Indiq,
Department of Posts,
Ministry of Communication &
Information Technology
Dak Bhawan,
New Delhi.

2. Principal Chief Post Master General,
‘Rajasthan Circle,
Jaipur

3. Superintendent of Post Offices,
Bharatpur Postal Division,
Bharatpur. -

4. Post Master,
Deeg Head Office,
‘Deeg, District Bharatpur.



R4

. Res_ponderi’rs

(By Advocate: )

ORD ER (ORAL)

~.The dpplic‘o'n’r has filed this OA thereby praying for the

following reliefs:- -

2.

(1)

(i) -

(iiij

That the respondents may. be directed to fix the pay of
the applicant in the scale of.Rs.. 65000-10500 at the
stage of Rs. 7700/7900 in the month of March,
2005/July, 2005 and to extend benefits of due fixation
with pensionary benefits including grc’rui'ry leave
encashment, commutation and pension with all
consequential benefits.

That the respondents be further directed to revise

pension of the applicant with effect from 1/11/2005

. after due fixation in the scale of Rs. 6500-10500 with all

consequential benefits. B
Any’ b’rher:order, direction or relief may be passed in
favour of the applicant which may be deemed fit, just
and proper under the facts and circumstances of the
case. '

Briefly stated, facts of the case are that one Shri thjdn Lal

Verma who was functioning as regular Postmaster HSG-I, ‘Deeg WS -

dccepfed voluntary re’[iremenf w.e.f. 5.2.2005 and charge of the

said pbst was given to Shri Tej Singh, Senior Postal Assistant (BCR),

Deeg on 5.2.2005 _'cs the app-liccm’r Was on medical leave on tha’_r

day. On returning from leave, the charge of Pdétmcéf'e, Deeg Head

Office was handed over to the applicant on 11.3.2005 who was

senior most official. As can be seen from the reply filed by the

respondents, the op’plic‘ani applied for two days' Casudl Leave

w.e.f. 25.7.2005 to 26.7.2005 which was granted to the applicant. i is
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further averred in the reply that the applicant did not return to the

duty after expiry, of the leave period and 'produced‘ sickness -

certificate seeking leave for the period 28.7.2005 to 3.8.2005 and
further extended the leave on medical cetificate upto 29.10.2005.
The application joined his duty on 29.10.200_5 (Af’re‘rn_oon) and

retired on superqnnuc’rioh‘on 31.10.2005. The grievance of the

applicant in this case is that He isAénﬁﬂed for sqlory of the post of

. Postmaster w.e.f. 11.3.2005 to 24.5.2005 and 29.10.2005 to 31.10.2005

wﬁen he has performed duties of the higher post. The dppiicuni has
clﬁo made repfesenfqﬁon which was also rejecI:ted vide order dated
13.1.2006 (Ann.A/]). It is this order which ‘i.s under challenge in this-
OA.

3. As can be seen from Ann.A/1, the claim of the applicant was
Lo !

. denied on the basis of the -Depqr’rmenf of Personnel and Training

A

order dcﬁéd 4.12.2003 which stipulates that éffiéicﬁng pr_omofrion is
to be given to .’rhe- officidls' who are eligible fqr the post as pér
recruitment rules. It is further stated that the dpplic'd‘m" was ordered |
to look after the workl of Pés’fmos’rér, Deeé H.O. in addition fo‘h_is
own work without any rénﬁunercﬁon. Thus claim of the cppﬁconi
was not covered under ’rhe rules.

4, We have heard the learned coUnseI for the qpplicdn‘r. We_ are
of the vié‘w that the applicant is not en’riﬂed to any relief on the basis

of decision rendered by this Bench in the.case of Radhey Shydm

Sharma vs. Union of India and Ors., OA No.348/2006, decided on
24t July, 2008 whereby similar contention was raised and this.

Tribunal in Pcragraphé 7 to 9 has made the following observations:-
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“7. Law on this point is no longer res-integra and the same
stood decided by judgments rendered by the Hon'ble Apex
Court as well as by Hon'ble High Court. The matter was
considered by the Hon'ble Courts, on the basis of provisions
contained in FR-49 on which reliance has been placed by the

~ ledrned counsel for the applicant. The Hon’ble Courts have

repeatedly held- that benefit of salary of higher post can be

given only if a person is appointed on the post and not

otherwise. At this stage, it will be useful to quota decision of
the Guwahati High Court in the case of Golap Chandrg

Chetia vs. The Assam Administrative Tribunal, Guwahati and
- ors., 2004 (4) SLR 500 whereby the Hon'ble High Court in Para
'3 and 4 has made the following observations:-

“3. It is contended by the counsel for the appellant before us
that by virtue of FR-49 he having worked on the post of

_Financial Adviser for more than 39 days he is entitied for

fixation of the salary on the basis of FR 49. The relevant portion
of FR 49 reads as under: :

“FR. 49- The State Government may appoin‘r one

- Governmeni servant to hold substanfively, as a

temporary measure,. or to officiate in, two or more

- independent posts at one time. In such cases his pay is

regulated as follows:-

~(a)  Where a Government servcn’r is formolly

appointed to hold full. charge of the- duties of a

higher post or posts which is or are in the same

. office as his own and in the same cadre line of

promofion, in addition to his ordinary duties, he

shall be allowed the pay of the higher post, or the

ten per cent of the presumptive pay of the

additional post or posts, if the additional charge

is held for a period exceeding 39 days: :

Provided that the concurrence of the Financial

Depariment shall be obtained for making such

arrangements and for payment of additionai

1"

pay.

4, It is amply clear from FR 49 (a) that a
Governmenf servant can be asked by the Government
to hold substantively, as a temporary measure, or to
officiate in, fwo or more independenf posts at one time
and in that case his pdy shall be regulated as provided
under Clause (a) of FR 49 on fulfilling other conditions
mentioned therein. . The necessary condition far
application of FR 49 is appointment on two or mare (sic)
independent posts at one time. We have gone through
the orders issued by the Government wherein the
appellant was  directed to hold the charge of the
Financial Adviser in ‘the Health and Family Welfare
Department from this it is clear that he has not been
appointed on the pest of Financial Adviser but he has
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been directed to hold the charge of the post. In the
absence of any appointment in the post, FR 49 has no
application as it stood before its amendment in 1991.
That being the case, we do not find any infirmity in the
orders passed by the Tribunal as well as by the learned
single judge.” '

8.  Further the ApeX Courtt in the case of Mohd. Swaleh vs.
" Union of India and Ors,, 1998 (1) SLJ 1 has held that a person -

" who was deputed to hold current charge of duties of Registrar |

cannot cldim remuneration of the said post. That was a case
where the appellant therein was deputed to work as Registrar
in addition to his duties of Deputy Registrar by the Chairman,
Central Administrative Tribunal. The Appellant demanded pay
of the higher grade. The. Hon'ble Apex Court held that since
no_promotion can be made by the-Chairman, as such, higher
pay cannot be allowed and the condition laid down in FR-49
~ is not satisfied. : :

“In the instant case also, the applicant could nof have been
promoted on the hlgher post as he does not {fulfill
qualification. On that parity, the applicant is not entitled te
grant of higher pay scale. The Hon'ble Apex Court also held
. that principle of ‘quantum merit’ is not applicable where the
field governed by the specific statutory rules namely Rule 49
of FRs and such principle is attracted where liability -arises
under the Contract Act. At this stage, it will be useful to quote
-para 24 of the judgment, which thus reads:- .

“24. Llearned counsel for the appellant made a SmelSSlon
that the principle of quantum meruit (sic) would apply to the
facts of the case and relied upon the decision ‘of the Supreme
" Court in State of West Bengal vs. B.K.Mondal and Sons., AIR
1962 SC 779. In that case it was held that though the contract
for certain works was not executed as per the provisions of
Section 179 (3) of the Government of India Act, sfill-
compensation could be paid under Section 70 of the
Contract Act. In our view the said decision which is based on.
Section 70 of the Contract Act is not applicable to the present -
~ situation where the field is governed by specific statutory rules
namely Rule 49-of the Fundamental Rules.”

Thus, according to us, the appli'canf is not entitled to any
relief.

9. The learned counsel for the applicant has placed
reliance on the decision of this Tribunal in OA No.371/04
~ decided on 17.2.2007, M.L.Malvia vs. Union of India and ors.
whereby while relying on the judgment of the Apex Court in:

. the case of Selva Raj vs. Lt. Governor of Island, Port Blair and

Others, AIR 1999 SC 838 has granted relief of officiating
allowance to the applicant therein as prescribed under FR-49
without discussing as to how the provisions of FR-49 are




- attracted on the principle of ‘quantum merit’. Thus according
to us, the applicant cannot take assistance from this
judgment. Further, the principle of quantum merit is not

~ aftracted in the instance case as held by the Apex Court in
the case of Mohd. Swaleh (supra) relevant portion of whic’h
‘has been reproduced hereinabove.

Further, this Bench inthe case of M.L.Malvia (supra) hqs relied

on the judgment mechanically without going into the facts -

and circumstances of the case under which the said
judgment was rendered by the Apex Court. That was a case -
where the appellant therein was transferred to lookafter the
dufies of Secretary (Scout) with immediate effect.” It was
further mentioned that his pay was to be drawn against the
post of Secretary (Scout) under GFR 77. It was in the context of
these facts, the Apex Court held that when the applicant has
been appointed against the post of Secretary and it has been -
mentioned in the order that his pay will be drawn against that
-post, ‘'under such circumstances, the appellant is entitled fo
the scale of the said post. Thus, the judgment was rendered in
“the facts and cnrcumstqnces mentfioned above and it was on
that context that Hon'ble Apex Court has observed that-
guantum merit is attracted in this case. The present is not the
case of such nature. As already stated above, the order
specifically mentioned that the applicant will perform current
- duties of the higher post in addition to his duties without any
extra r'empneraﬁon. Thus,. the applicant cannot take any
assistant from the judgment in M.L.Malvia (supra) case which
has been affirmed by the High Court.

The findings given b‘y'.’rhis Tribunal in the c.ose of Radhey
Shyam ‘Sharma (s-u;.)rcx),. as reproduced above, is squarely
appli.ceble in the facts and circumstances of this ccse.. As such, the
dapplicant is not- e.nﬁﬂevd to the pay scale of fhe post of Pos’rmas'rer..

5. The reliance placed by the learned counsel for the applicant

| on the Judgmen’r rendered by the Modrqs ngh Court in fhe case of

Union of lndic ond Ors. vs. C'en’rrc:! Adminis’rrc’rive Tribunal and Anr.J

2004 (_1) ATJ) 24 ohd another decision of the Lucknow Bench of this

Tribunal -in the case of Ganga Ram vs. Union of India and ors., 2006

. (2) ATJ 628 is of ndossistthe to the applicant in the light of the

-

décision rendefed by the Hon'ble. Apex Court, os,noficed above. '



Further, as can b'e seeﬁ froh the jud.ghwen'r rendered by th‘e Madqu
HigthQurf, the réspondenf_ in that cdse wds promoted from Lower
Selection Grade to H'ighér Selec’rion'_-Grade-ll.On_dd-hoc basis and
thereafter he was further promoted on ad-hoc bc;sis to ’rhé post of
HSG-I. The benéfit of higher pay scale was denied lon the’gro‘und
- that the respondent was promoted in stop gap arrangement. It was
U“nder‘ these factual cspec"i‘,.relief was gron"red to the la_pblicont. As
already stated above, the instant case was not of such nafu;e. The
, dpp'lic~qn’1 wdas ﬁof promoted in HSG-I and hre éould not have been
[:;romoted .even‘ on ad-hoc or officiaf.in'g.bosisl as he was .no’r_ eligit;le
for such promotion as pler rules. fhps, so long as the applicqn’r is
promoted on officicfing/od'-héc/ré_gulor basis by the co'mpeienf.
oufhor—i’ry, fhe oppl'iccnf is not en’riﬂéd.fd any relief in terms onf the I.cz.w
laid down by'fhé Apex CbUrflas no-ficed. in the I'case of _Rcdhey
Shydrryi (supra). Sirhilarly‘,- 'r'né cpplicqm‘ caﬁnbf draw. any assistance
from 1he judgmeni‘ ot the Lucknow Bench whereby the c-:;-apliccmf
was qualified to perform dljty of‘Shu-nﬁng Jqudor and wd_s put to
officiate against ’rHe same. As can be_}een from the facts of this
case, ’r,he: cz-pplic‘an’r wc:s’ only holding’addi’rior.\'ol ch.drge of the post
of Postmaster as stop-gap orrangenﬁen‘f,-‘thus wés not ehﬁﬂed to dn’y
relief. Fur’rher, the re.licmce pic;Ced by the app_liconf to the judgfneni

of Secretary cum Chief Engineer, Chandigarh vs. Hari Om Sharma

and Ors, 1998 SCC (L&S) 1273 is aiso of no assistance to the.
'cppli'c'qnf. As can be seen from para 4 fo é of the judgment, the
~ respondents before the Apex Court wcs'pro"mofed as Junio'zﬂ

Engineer-l in 1990 and had ibeen continuing on that post without
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. being paid Salary of the pos’r'of without being promoted on regular

basis. It was under this cqn’rexf, the Apex Court held that no doubt,
’rhe réspoﬁdem‘ was promoted cs~JUnior Eng'inee‘r-l'ds sf‘ob gc:p' bu’r -
that byA ifs.elf-would make no difference to his claim of salary of that
post and it w;:s L_Jrider this context, the Apéx Court held that-if a
person who has been put fo foicia’fe with higher post with greater
reéponsibilify, he is'normdlly énﬁﬂed fo sdlofy of the post. The instant

case is not of such nature. In the present case, fhé_abplic-qn‘r was

"only handed over cddifior_\ql charge of fhe post of Postmaster in

addition to his own duty. As such, he is not entitled to salary of the
post of Postmaster. Had the applicant been promoted to the post of

Postmaster by the combefeh’r authority either on ad-hoc basis or on -

- officiating basis by issuing orders in that behalf, in that eventuality,

the applicant would have been entitled to the pay scale of the

higher post. ~

| é. . Thus, we are of the view that the cpplicdn’r has not made out

‘a case for our inferferehce.‘Accor'dingly, ’rhé OA is dismissed with no

orderas to costs.

oy
Wk~ -
(M.L.CHAUHAN)

Admyv. Member : | ~Judl. Member
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