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-~ . , .--~·\ ·-.-.,·_':_:IN TH~ ~;NTRAL·~-bMINIST~TIVE: ... T~IBU~A~ 
· .- . JAIPUR BENCH,- JAIPUR . 

....... 
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-: . ±1--:tt, .· - . 
Jaipur, the da_yirof,..September_, -2007 / 

. ORIGINAL APPLICATION-_ NO~ .123/2006 

CORAM:·~ _:· 
HON'BLE-MR: M.L."CHAUH.AN; Jl)DICIAL_MEMBER C'_ -- . 

_ HON'BLE MR. TARSEM LAL,".ADi\'JINISTRATIYE' 
·M· EMB" ER' . 's .. _r 

~ . 

... - :l-J~ .. ·i:u1s.ig1ni son of shri _Chelaram -Tulsiani aged -.above 60 
.. , years, , ~reti'red0 Income' lax Officer·; from the office - of· 

,, ,_ ··commissioner ·of Income Tax· (CIB),· Jaipur;: ·R~siderit of: 
· · S/287, SFS, AgarwaLFarm:;- Mansarowar, Jaipur . 

.I~,. (" - - • . • - • _, . ~ :;- - '. • ' ' • - - • ' - - -

_ .. 

- By Advocate:· Mr. P.V. ~alla. 
' . ~ . . -· - - - . -

. _._. --:: ... 
. '· -.: ... Applitalit · 

.·.Versus . 
. . 

Union- ·of lndia ·through .·the Chairman, · C~ntral 
~·Board of Di.re.ct Taxes, . Government of India,-· 

1. 

_ D~part1J1ent of Revenue, New Delhi. · . 
· 2; . The. Chief Commissioner of ·,Income Tax (CCII), 

- New - Central. Revenue· -B~ilding, s.tatue , Circle, ~ 
_ Jaipur: . · 1 · • • • • . •. - ._ . • • 

3. ··The ·.·commissioner of Income. ·Tax (C!B); · 
Rajasthan,. New Central Revenue Building, Statue - · 

-: · Circle,_ Jaipur. ~ · .· 
. --. -.. 

. - ·, .. . . -

· By Advocate; -.Mr. Gaurav Jain. 
- - -. - -- ... .. (:/j .. · ... ·.· .... ;·.Respondents · 
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PER HON'BLE-MR. TARSEM LAL - -.. 
, ! 

/ 
- - -

.. - - -The-· ~ppiicant, Shri T.R. Tulsiani~ has :filed this oA 

-_ -.!'Jo:_123/i006 ·asking. for the following rel.iefs:-- _ 
- - . . i - . ~ 

\ 

,,,..,._ 

; -

- "(i), the. Hon'.ble Tribunal m.ay be ·pleased-;to declare" :. · 
:he enquiry proce~dings- irtitiated on 16.2.2006. 
to be illegal"and-memo' dated. 6:2;2006 may· 
kindly be quashed and ·set asid·e~ · -

(ii) " the Original applfr:ation may kindly be ·allowed .. 
··with costs. · · · - · 

(iii) : An.y oth~r _rel(ef to whi.ch the applicant.s are 
- fm~nd entitled,- in the facts-and circumstances 
_ -6(the present case~ may qlso _be g'ranted in 

-- -·~ - - - - - I -1-:- ~ _ _ . fa\/our_~f the applic_an~s_. .· _ . · 
_' ;, f / . - , 

--

working- on the post Jn~~(rie Tax :office~ ·Ward.: 1(3) Ajmer. 
- - :"' . r_. . • - :: 

He-·conducted- a"survey along-.with four staff rnembe-rs·on,- ·· 
;. \_ ... ' : 

23.0(2002 ~~-- $.a.bzl·- Mandi~-- Ajrner· ·at: tlie. __ b~siness 
,._' -, \ . .. ,__ 

- . : 

premises_ of· M/s Bool Ch_arid _ Motir~m -and M/s -~ajkumar · _ 
- I;// \· ' ' ~ • • • • • • -

- . l . -

Boolchand.- -He" founfl .that the firms _ have not depo~ited . 
I - '" ~ • : • 

due t~x li:ability: a~ou~tirl'g to Rs.-_2,81;658/""- for which four 
- ·- - . - .. 

c( .:. • - ,,... •• " • •' ~ . • 

j1bst-dated cheques were'handed_over by the assessee-. -. -- - - . - - . -
J 

' - -
-Y 

- -3. ~:while the-. s'urvey: party wa·s' returning from the 

" :J , 

. -: .. -

·b~-siness pre~ises -to_ thei~ ;-offiE:e, - an' -Anti 

.· ... ·.. ~' .... · .•..•..• ·.·.· .... ···•· .· ..... 
• J - -

Corruption./ 
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' 

. '• 

- - . party. -. and' -- recovered. , four cheques.· an:10unting -. to 

. R.s~2al.',6SO as per _detail~ given in ·Para 4(ix) of t~e OA.,.in. _ . · 

addition to a·bove~ cash am_ouriting to Rs. 79~000i- was also 
' - . . .... - ( ' -

. . ' 
-- _retoyered-·~rom 'the Su~ey partY. A-sum of_.Rs.1_5,9QO was-

also _r_ecov~red 'from below: the s~-at. of the vehide -~sed .by· 
. ' - - ~ - ' . ; - . 

the· Sui-Vey Party . 

. · 4. -.- ·After· confiscation. 9f tfie- ·cheques and cash, ACB· 
.... • - • • - J • r ' ' 

. -

_ pc;irty. Visited. M/s Bool t;:harid Motiram and·. ~ajkurriar Book 
- jf!s- . ~-- . . . -· . . . , . " - . --. . - . . . '~ 
~ha_nd ·and · i-ecQrded their statement u/s 161.- of the 

Cr.P.C., an FIR w·as lodged ~gain~t the applicant: and other' 
- ' - . -· . . 

• I '\ • . . - . . - . / 

mem~ers of ·.t~e survey party _u/s 131(1)(d)(2) PC Act, -

1988 _read with Section-120-B IPC. The FIR lodged by the-
- ~ 

: A~B Ajm~r was·: registered ·as -FIR No. 50/2002;_ · On the 

basis · of the ·FIR, · ACB-_ filed a char9e sheet before the­

Special Court; .P.C. 'Ajme[ and· the case was registered as. 

case No. 49/2006~ On 18.2.2006, the applicant submitted 
--~ - ·.-, ·. -~. -

·_. _ ~I- Bail ap-plication ~nd pending triai, .the applicant. was 
'°" "' • • ' r _, ' 

released ' on·. bail. - However, in ttie meanwhile, . . ..... . 

\ 

D_epc;irtm~ntal :authorities _has issued charge sheet' un_der 

/ 

' . 

-':;,,.· i .. 

. - ........ 

) 

.. ,_ . ' .. :' 

'. \-. 

.-
-· -

. I 
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,,:f;~ ·- - ' . -- - -- -- -
Rule_· 14-. of t~e- CCS (CCA) Rules, 1965 proposj~g_ to 

co:r~d_uct a depa11m·ental lnqufry for major penalty~ 

- . 
- \ . 

5. The . applicant has expJained that he: was-· initially 
' , ..._ . '. - . . . 

----~-- a~pointe~_ ~s -~il- L~C on 23.09.i964 ·and was- promoted' as · 

- - ~ ·uoc in--August, 1968.' .He- was. further pr.~moted as~'-Ta:>\ - . . . ·, - \ - . 
. - -. 

.- . ' ' - Assistant i'n the ye-ar i977. I~ 1987 I he' was·.promoted .as·_ 
~- • • • • • • • • .. • - • ' II- -

. • I . . 

-- - ..._ ~ • • • . • - • - J ' 

: Head-Clerk on promotion basis.- HeLwas further. promoted 
. . . . -~ . . ' 

-· · as ~nto_me·: T~~- -inspector:. in_-. J~~e, 1'999._· While h·e was _ 

- -
wor:_king ·a_s - _Income Tax Inspector, he appeareq io- 1· 

~p-.-· -~- -- -. . .. ' - - . -. -- . -. ' - "' - -.. . . - ' 
. . 

examination -for promotion · to the post -o~- .Income _Tax 

·officer. and he- ·was' promo.ted·-. as Income_ Tax· offic~r in 
' -

-

\ 

June; 2001. with the posting as OSD ,with Commissioner ~f __ : -
--

Inco·nie_ Tax,-Ajmer., · 
• I '.· 

6. . On 14.08 .. ?001,. the· applicant was. posted-- as ITO 

Ward -i(3} Ajmer, - .w~Jch was·_ a field p~st and.- vyas 
. . 

_ di~c;~~rged .. his duties .:_'und~r the-_· super\!ision of .. _ Apdl: -
-~. . ._ . - . . . 

-commissic>"ner ·of Income'.Tax, flange I, Ajm~r. As per the 

directions ·of :the Additional ·commissioner, Income Tax, 
- . 

Ajmer~ the- applicant co~d~cted ,a survey, oi:i _ 23.0~.2001 · . 

; - \ 
, u/s 133~A of Income Tax,_ -1961 along with four staff 

...... 

.. . Q3 

'· ' - --· 
;, . 

__, -

. '-

. - ~\ ;_. 

-· - . 
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·. :+ m!irri~ers .at the business pre~ises of (if M/s ~ot>I Chiind ... 

·Motiram~')M/~: J:l~jkurr1ar Boal ·ch~nd.'~The- record- of th~- ., 
. .... ' . - - ·. - . . - . . - - -.. · 

,. 

assessee .were, persued and it was revealed that the above 
• - • 1 - - ·- - - • f ·- . -

····.- .. -

. Firm" was liaole _to .pay a sum ._·of Rs.:2,81°,658/.- on the 
• ~ -- I - • • 

. . 
. unaccounted income of R~; 9,28;453/-' as· tax liability for 

"- which- fpur d·i_ffereri_i:. cheques 'were handed _,over. to the-. 
'' 

-
. ~pplka·rtt. .· ... 

7. · · In pdditl_o_n to above, the .·party· wa~- ~anded over· the · 

. cash. amotmti ng to Rs. 79 ,000/- ·so that -the am.ount may be 
'.;/:i . _.;__ " - ' . . " - . ' . .· . _. . ~' . '' . . . . . - . ' -" _-

d ~p9sited ih the depar:tme_nt im-rnediately -~nd in case, the___: 
. - . , . • - i I - . · .. 

amount is .deposited the remainin_g amount of ch~que" will -

be ·given within. a day. or' two' and in . case he paid the 
--...... . ' . . 

. amount in cash,·, his first cheque may be returned. back. 
• - 'r;,' 

Therefo.re~ the ·apRlicant accepte_d ~he cash of R!?. ig cQOO/-:: 

and to 'this effect a challan was also prepared on w:hich th~· 
, -.. - . I 

- !. 

party had ·sig~ned- (Annexure_.A/2). The applicant then gave . . _,. . - ·. . 
. - ~ . i 

a receipt to .the party stiowi~g that he has received· four -
\~· . ; • I ~~ . . - _'. .. 

cheques and ~~sh .of'Rs.79,ooo/-_ (Annex~~e A/3). ·:. 

,I. 
-.. - : 

8.··· . The act· of the applicant of coUetting cash ·has been· 
.. · . , r 

treateq _as ~n .offence.- under .. Prevention_ of CorrtJption Act . 
' ' - ,,. -- . . . . - - . . . .. ·r:;y .• ·"'-· 

. ' . ·.' 
• .! . 

/. 

.... .. 
" J . :_ ~-

. .._ ,_,,,.. -

' . 

. ,) .. 

' ' 

" 
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:.f. 
,~ . . 
- ·~ and for .that·.p.urpose after lodging the· FIR,. a challan h~s 

already been _fped · before. a competent c·ourt of law for 

adjudication. The perusal of -the charges leveled .in_ the 
. . 

.char~e sheet .as well.·as the charges leveled. in the inquiry 

proceedings through. m·emorandum dated 16.2.2006 

· (Annexu.re A/1) are on ~the same sets of facts. 
. . I . 

9. -The applkant su~mitted that at the ~nd of his service · 

career,. a - charge sheet dated 7'.2.200·6. has been filed 

before the competent criminal court of law and 
._ ~ -

simultaneously for the same set. o.f facts/allegation, the · 

above charge sheet has been ser\ied 'proposing to- conduct 

the departmerital inquii-Y against t~e· applicant. No--charge 

·sheet has 'been filed nor any departmental inquiry has 

been initiated.against any member of the survey p~rty. 

. . ' 
10. The a~plicant ·.has explai.ned that criminal trial takes 

its own time and' as a matter; of fact/ the respondents 
_\i -
wanted to prove. a criminai'- charge. in . the. departmental 

p~oceedings which is not permissible under the law. The-
• I ' • ' ~ 

, ·applicant submitted his rep_ly to the char_ge -sheet dated' 

24.01.2°006 (Annexure AJi) denying all the three 'charges. 

,-

, ' 

/ 

{':. 
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J~ . -
_--: Th~ Disciplinary Al!thority has not appointed any Inquiry . , / 

Officer. ?ind no _proceedings 'has yet been started. In. case· 

the ·inquiry officer "is . appointed and the departmental is 
. . 

. . 

allowed to proceed in ·the matter of inquiry, the applicant is 
• • ' I ' 

. . - . . . . (, 

bound to disclose his. defence which may adversely ·effect 

_- t_he def~nce before the crimi~al court of law. The applic;:ant 
- . 

further submitted that on the basis on which the challan 

has been ·filed (Annexure A/5) arJd memorandum dated 

·.16.02.2006 (annexur~ _A/1) _has been given, it is dear that 

thcUalle.gatio~ _against t_he-applicant in both the' proceedings 
\ .· . . . . 

. . -

. are exactly the same. It is, therefore, unreasonable to hold 

the departmental inquiry on the sa.me·· allegation. The 
' . . 

. respondents cannot proceed in departmental inquiry on the 
. . . . 

. . 

sci.me allegation. -Therefore, the ·proceedings ·initiated 

against the applicant through Memo dated· 16.02.200E? is 

illegai and dese,rves to be quashed and set .aside. 

11. The applicant ha~ furthe_r explained that the abov·e 
~-

i,~cident to_ok place on- 23.0i.2062- whereas the charge · 

sheet ·(challan) was filed on 07.02.2006 ·i.e.· afte,r more 

than four years . .Inquiry ~as been initiated on ·16.02.2006 

i.e. also after. ·more than· four years ·whereas,the appli~ant 

-r0' 

. ---/ / 
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PC' . 
~ retir~d on 28.02.2006.- Therefore, the act{on ta.keri by the 

- . 

respondents is· malice ·as the cha~ge sheet has been served 

' / . . . . . . . 
at the end _of his service career .. Aggrieved by the above, 

he has filed this OA· and asked for the _relief as given in~ 
. -
PC!ra. No. 1, above~ 

12. _ On the contrary, the respondents· have filed their 
I 

· .. detailed reply to the OA and has r:iot a.greed to any. relief 
. -~ . ' -

asked for by the ·appJicant. The respondents have pleaded 

th~ the applicant . hqs himself admitted. that he had 

accepted cash amounting to Rs.79,000/- from the 

.. assessee whose business premises he had -surveyed in. · 

·-
/ addition to the four po"st dated cheques for Rs.2,81,000/.-

i.e. the tax payable calcu!ated by him. 

13. · .The respondents have furthe_r averred that Shri ·Bool 
. . . \ . 

_Chand , the ,assessee initially stated before the ACB that 
~ -

~e. had given Rs.79,000/- ~ash to the officer concerned as 
~~- - - - . 

. brioe· on the .day of the recovery of the cash from the 

possession of the applicant to settle the result of survey in 

-his bu.siness_ premises, which. was recovered from his brief-. 

case. But. on the next day, he denied .his statement before 
10i· l.v -, 

.. · 
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c_- : • I •. ·, 

. -
~. . . ' 

· the 'ACB. through an affidavit and stated that he had given 

Rs.79,000/- for paym-ent of tax, which is prima-facie not 

- acceptable.· The c::iccepfance of cash of Rs. 79,000/- without 

a'ny bbnafide competi'ing reason i~ serious misconduct _on 

' 

. / . 

the_ part of the applicant. Moreover, he has violated the 

-prm/lsions. of ·section 210(3) and 156 of Income Tax. Act, . . . . ~ . 

1961. Rs. 79,000/- cash was found in his possession in his · 
,. • • • t ..:. • • 

· briefcase. Besides this, Rs~15,900 cash ·was also found 

under the seats of the vehicJe us~d by the. applicant. The 

4 \ • I 

ap~cant .co111mitted ·a seri~u-~ lapse. by not acting in -

accordanc~ .with the provisions of law as well as CCS 

(Conduct), Rules,.- 1964· so far as acceptance of cash, 

mentioned, abqve. The ~FIR and filing of challan against the 

applicant under the provisions of Prevention of Corruption 

Act justify .the initiation of di_sciplinar',t proceedings again~t . 

the applic~nt. 

14. The ·· respondents . have ple.aded.: that the Hon'ble · 
\.._ -;., 
~. 

Supreme ·court of .India in the case of Secretary, Ministry 

of Home Affairs vs. Tahir Ali Khan.Tyagi reported in JT . ~ . . . 

. . . 

2002(supp.1) sc sio has held that there is no prohibition 

. "'RI .. 
VJ. 

( )-

'.-
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C -' . 

..- · for 'continuation of ·criminal proceedings ·and depa_rtmental 

~ 

proceedings sfmultqneously. 

1·s .. The Hon'ble -Supreme Court of India has further held 

in Jang Bahadur Singh· v~·- Baif Nath Tiwari reported 

in AIR 1969 SC 30 ~nd in .the c_ase of Union of India ·vs. 
t - . 

_Patnaik l\tt B. reported- in AIR :1981 SC 858 that th-ere is 
-....... 

nothinQ to debar, the depart.mental authorities to· initiate- -

and 
7 

conti.nue disciplinary .. proceedirrns m.erely because 

cri~nal proceedings _are pending in a criminal court on the_ 
:I. ' ' . • . . 

same charges. 

. ' ' 

16. The respondents have further pleaded that _no cash. 
- . , I 

was recovered from any other member of th.e .survet. party 
.· 

an9 they were merely helper of" the applicant .. and their .. · · 

cases are separately considered by the a~propriate 

authority .. _,..._ 

';j_; 
17. T~e respondents: have averred that In_quiry officer is 

being appointed .after following th~ due ·proced~re. ·ri:-iere 

is ·no question of advers~ly affecting the defence before th.e 

·cri~inal .Court of l~w if he happens to disclose tlis defence 
.- .. ~-.-

,. 

,_ 

'. 



/ 

•, · .. 

I 
11 . 

.-Z . 
·· before _ _the Inquiry Officer -for disciplinary prQ~eedings as in 

/ 

any case he has to take the same defense .for the same 

sets· ·of facts before both the· authorities. Hon'ble High 

Court in the case of Yasin .Khan vs. Oil and Natural Gas· 

Comm_is'sion reported in 1922(2) \ivu;:: (RajJ page 68 tias 

reje~ted the· plea of the delinquent. that disclosure of 
' . . 

defence· in disciplinary_ proceedings would prejudice the 

case. of the petitioner: before the. Crimin.al court .. Therefore,·· 

the.re is no bar ~or.initi.ating disciplinary proceedings even if· 

t~i(_e · is · pending court. case as . both are separate 
·1 • • .. - - • - • .. 

pro~eedings· under separate Act and Rules. Therefore, 
''-/ . • l ' . 

there.- is no q1,.1estion of· quashing ·and setting ._aside the 

-
impugned memorandum dated 16.2.2Q.06. 

1·8. lhe respondents have submitted that there was no· 
. • , I . 

/ ' 

· · justification of setting aside the disciplinary proceeqings till 

. the dispos~1 of. the cri.minal court pe~ding . agai,nst the. 

applicant· before the ·competent court. In view of the 
. \ j.. . 
. ~- ' ' 

d.etailed ·reply furnished by the respondents, they have 

plead_ed that the OA of the. applicant may be dismiss~d and 

the applicant is not · e'ntitled for . a'ny interim relief. 

whatsoever. 

· .. (j .. 

' 

,· 

. ' 

•I • 
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19.· The applicant has also filed r:ejoind~r to ttie reply . 

filed by. the re~pondents and ti~s stated. that sign·ature ~f 

the assessee ~as not required ~m Annexure A/3 on the ,,.-

receipt of the "~m,ount of. income tax: recovered_ throygh -

. -
. cheques and Rs, 79,000f· obtained· in cash. The applicant . . 

·has· pleaded that at the time of handing over the ~~eques 
. - - , . 

and cash, he wa$ t~ld that· in ca.se challan is."submitted 

an'd: cash i$ dep9sited, 'the cheques may be returned. 
. \ -

20. The-·applicant has f4rther averred that' assessee has· 

not made any complaint in writing that the assessing_ 

office~ · has de~anded' gratification from him.·· He has . . . . -~ 

\ . 

-further pleaded that the undisclosed income· of the 

assessee amounting to ~s._9,28,453/- and the amount 

recovered as . income' tax through heq~es amounting to . 
. . . . ~ . . .-- . -

· Rs.2~8l,658L- has- not been disputed. Th~ ·applicant-
. ~ ~ 

further submitted that there was n·o bad intention or any 
v -., . ,. . 

motive in. his mind-·to give benefit to the assessee for 
. . . . . 

·which. the. gratification can be accepted .. Keeping in view 
' . ' 

the chain of facts, no case of bribe is made out. The . 
- .- ' . 

Disciplinary· Authority proposed that' a~vice of the Central 

. 4 

' .· 
........ _ 

•.-:; 

'· 

·, . 

(. 
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z. -_' 
' "· vigilance Commission (CVC) may ·-be obtained· ih the. 

,matteL The above letter to CVC, New Oe.lhi is req\1ired to 

.be rooted through the D_irector,. Vigilance,- New Delhi. Th.e 

. letter written by the Disciplinary authority was c:!etained by 
. ' 

· the Director, Vigilance- and the same was no~ forwarded to 

· the ,Chief Vigilance ·Commissioner an,d the D.irector, 

Vigilan'ce at· h.is own accord .directed the· Commissioner 

Income ·-Tax (disdplinary authority ·to initiate the . ( 

. disciplinary pro~eedings _against. the applicant .. -- After the 
. . .• - \ .t'; ,' . • . . . • 

- • j" 

re~£Pt- of the directio~ b.Y -the. Director, yigi.lance, the· 
~ ·. - . 

Qisciplinary - authority issued · charge memo dated 

16.2.2006 an.d, therefore,. the_disciplinary action Initiated 
. - ' 

agciinst the applicant cannot be __ s~idto be the decisidn ~( 
' ' . . 

the Disciplinary Autho-riity. Therefore, ·the.same should be· 
' . . . 

• . I ' 

quashed ·and set' aside.' 

- . -

21. - We have heard the· learned counsel for both. th.e 
' . 

' parties and ,perused' the entire documents plac~d on 
I -./ 

~, 

record.· 
\ . 

·. 

22. _Learned counsel for_ the. appl1cant reiterateo all the-

a~gumerits given. i.n _his OA and-_ made ·us to traverse 

. \. 

-. I 

: I • 

\_ / 

f· 

'. 

'-~I 

j 

" 
\ 
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~ .. 
. - - --throl!gh.vario.us documents. He plead.ed .. that the applicant" 

·had• given a· receipt of Rs.79,.000/- vide Annexure A/3, 

wh.ich .was· obtained ·in . cash · for d~positii:tg in Bank·:. 

· Sub.sequently, he also vigorously pleaded that ~this incident_ 
• • '·. , '--l-

took place on 23.01.2002 whereas the charge sheet has 
'\ 

been issued· on .16~02.20qp Le .. after a period of four. ye~rs 

and· a few days before the retirement_ of the applicant. He 

·also pleaded that the charge shee~ has been' issued on the . ' 

·advice of Directgr, Vigilance an.d the Disciplinary Authority 
. .-c~ .. ; . ', 

t ' - . ·, 

. hauiot applied -~is. min~ while Issuing the charge sheet. l-:le 

also submitted that no .case of bribe has been !Tiade out . 

. ~e plead.ed that vide· Para No. 9.'3.1 of Manual of 

· Office Procedµre Vol. I (Administrative) issued by the 
. . 

: Central Board of Direct Tax~s ·stipulates that _the· case. 

which. are not _referred to the eve; the·. Disciplinpry 
I ·- . - • . 

Authori'ty ~hould take expe.ditlous action to ensu~e that 
- I • • 

charge shee~ts, if necessary~ are· issue~ within t~o months · 
-~~ 

of the receipt of the investigati.on report from the CBL ·He 
I ./ , . . 

~- ' 

further. pleaded that the applicant started ·his career as· a 

Clerk and was promoted as an Income Tax Officer. He had 
. - ' ' 

. no experience working in the field. 

' .... 

r?'. 

/ 

, . 
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;:~ 23. Learnecj counsel for the applicant relied in the case 

ofSanC:hal Bilgrami vs .. The Secretary, ICA_R & Others 
\ 

reported in De_cembe·r, 2005, Swamy News Page 45 · 
- . 
wherein it was held that delay in i~suing ,the charg_e sheet . 

from q~ .. 09~2000 to '2L12.4004·w'as held t~ be bad in law· 

.in ini_tiation of" discipl(nary case aga,nst the applicapt and 

the OA was allowed and _the_ impugned memo uhd~r which 

charge sheet was_issued. was quashed.-" 

. , .. .. 
244: Learned counsel for the applkant further. relied the 

judgement of the CAT,· Prindpal Bench in ·· OA No. 

- 126/~~97- decided on 11~07.2007 wherein it was hei'd 

that- charge sheet sho-uld not be issued -for a case more 

than four years -old. it was also held that charge sheet 

should not be issued on the eve of retirement. 

,, . 

25~ .·Learned. ~ounsel fo·r the applicant further relied in the 

case of Union of· India vs. Naman Singh Shekhawat & 
\ .f . ' -

·~- -

Others reported in 2005(8) R~D 3332 (Raj.) DB (Jaipur 

Bench) where.in in Para No._ 28, it w9s held as under:_,.. 

'~A bare comparative reading of the cont~nts of FIR, 
points to be considered and final conclusion of the 

·. criminal case as reproduced hereinabove -and ttie 
report of seizure, of owr:iership of goods as well as 

~ \· . 

I_ 

\ . 

. .. 
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the charge Nos.·· 1 ~nd 2 of the charg.e sheet should 
reveal 'that the s·ame is based on identical set of facts 
.and evidence, therefore·, there appears to be no 
justification for initiating .· the departmental 
proceedings· on the s_ame facts again which in our 

. opinion- is nothif)g but harassment to officer and is . 
·sheet wastage of time and money.11 

·- · 26. ,. Learned counsei for the{ respondents reiterated all 
i 

the a~guments given in the· reply to. the OA-a.nd explained 
. . -

that the. _applicant has. _himse.lf admitt~d th~t ne" haq 

o_btained Rs. 79,POO/- from t~e assessee, .whose premises 

we'4.\raided by the suni~y party~ ~H~. had also obtained the_ · 
~ . ~ 

' ' 

amount of tax, which was due, through four -different 
. . . 

cheques. Therefore, by ~ccepting the cash of Rs.?9 ,000/-, 

he has viol~ted the. provisior:is of Income Tax: Act. arid CC_5 . 
. . 

(Conduct) Rules. He. explajned that del~y in issuing the 

charge sheet has taken place due to processing the same 
. . . 

at different levels. He ·pleaded that· it is a clear ·case of 
. ' 

. . 

taking bribery for giving favour to the private .party. He· 
.>L : . I-

I ; 

plead·ed that under these circumstance, the . OA of the 
\ :./. . . 
~ . ' 

applicant deserves to be dismissed. 

27. This case has been. con·sidered ca·refully and the 
. -· 

documents perused. ·It has beer:i seen.that in this case, the 

.. 

-
,\ / 

( ' 
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-:c.:· 
following~· inter•m rel.lef has already been -p~Ssed vide orde.r -

, ___ _.-

'· 

f 

. . . - . -- ft • - . . . - - ,. . - - . :_____, -

dQted 29'.0S.2006; which_reads as und.er:.:: 

._"Reply has riot -been filed. Another th~ee weeks· 
time·"_is grant_ed to the - respondents to file- -reply .. 

. Rejoinder, if any, may be· fil'ed within"-two· weeks 
-'there.after: .lea'rned counsel for the applicant has 

· stated thattne Inqu'iry .. Officer has been ·appointed by 
ari order ··dated .24:1.2006 in :tt)e inquiry. By -way'. 
inter.im ·measure,. in· case .. the respondents pro'ceed 

. '··with the inquiry; they should refrain. from passing.the 
final 'order in:the inquiry until -permfssion is _g.ranted -
-by th~ -Triburfat·· List for possible final bearing ·an -
18.7.2006." -" - · 1 -. - . . 

28.i:-y It was observed·: th~t- the ·appjicant .had ~isited:. the 
- . _l~··:.·. . . ._ - . - - . - .. - - ... - - _- . . ~--. . - -
premises of ~/s Bool Chand. Mot_iram· and M/s- Rajkuma·r " 

- - ' - . . 

Boolchana·. He .has found- an·_ unaccounted income of 
.I.-. - - r - , ' 

. , L- -
- . - - I . , - , . . . -~-- . ,., - , , 

~s.~,~~145_3/~ .for which the -jncome -,~ax ·was calculated 

amounting- to· Rs·.2,81,.658/- for whi_cl') four PO?t -date9 

cheqµes w_ere obtained by the applicant. ·'Subsequently, · 

Cash Qmounti_ng to Rs.79,000/-· was re~overed by the.ACS 

from. the brief.;ca~e of t_he 'c:ippliCant. In· a·dditio·n to qbove, ·-
\}--... . 

Rs.iS,900/- were .. also-recovered below the· seat of. the · 
-.'~~ ._· -... _ _. '_- . ,_ -.·:. -· ,·" . - . -

" vehicle: used by __ · t~e applicant·. -c~nd-_ his- party .. ' ~t is 

.- con.sidered that when" he had ~lreqdy -taken ·four d_ifferent . 
~ . . . -· 

. . .. . . 
- ch~ques amounting -t~. Rs.2_,81,6!:?8. ·a~. tax_ lia~ility, there --

-was no necessity for obtaining the cash ~at. al!. Moreover:, -

. ( 

J " 

- ,/ . 

.- ---- - ---- -·- --=::-=:::-·_-= -- .:· - -- - ~:-:::=--- - -- -- - .......... -

.-

. -' "" 

" 

.. ) . ' 

. -... 

I -

.. - I 

\ .. 

_, l 
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• I' 

Mr.· soolchand _ had alread.y- made ,.sfatement beforE;! the· 

"ACB ori the same day th,at h_Efh~d paid Rs.79,0901~ cash to . 

the. concerned office'r as a bribe. - . : 

-. 29._ As regards the ~-Case -lavv, quoted by th'·e · learned 
. -. - . \ -

c~ulJSel f~r. t~e- applic-~nt, _the cas~ of Sanchal Bilgrami 
./ . ··-. 

vs. The Secretary, ICAR. '(supra) do·es no_t_-help him-as -- - ·. . "' . . . - - - ·~ . -

- - the-delayed charge sheet·wa~' i~sued t6.the .ap_plicant as he . . - . :- . ' ' 

. ' 

. -

; failed .to 'verify-Lthe- genuineness of the- bills· submitted~ by 
- - : ...... . . \._~ - - . . . . . 

:. _the~i~a~e ·party_during_ the _period. 1988:.1991.. H·e_ p~ssed 
. . . - -. . . . 

the_ B_ills without any application of ·fi-nancial rules an_~ C;lS_ a· 

result of this, an_-. excess pa-yment. of· 'Rs.8.8 .lak~s was--_- -
.-._ •::. -

. __.,,_ . -
-J • - • '\ - • - - . • • • ' ; - , 

· made. -Thus in - the :above case, -there was _ a·· mere, . : : ·- -. . .... . . . . - ~ . . 

neglig~rice- ·. - whereas· in this. ·case -the applica_nt - tias -
' . :: - . ~- ' . -. . . . 

- \:.0-

obtained the amount as illegal gratificati_ori. - = ·- , - . _,; . 
!~.-

. ··' ·5. . . ' . 
.. 

--~~', . \. :j ,,. \. -

30. ·The other case of the· CAT, Pri._ncipal· Bench (OA· 
-.· ·>:- . ' - ";:·- . 

N~J,26/1997 de~id.;d !)n 11.07.1~97) :quoted by the 
- J • • - ' .~'W 

- l~arned counsel for the appli~ant;· is "also of . no help to . 

:him.~ Here t.he~charge sheet, was ·i~sued to the' appl_icant as. 

certa·iri .. ~rona · assessment_ orders: were pa~sed _by ·the· _ 

app_licant · i~T · h-is ·capacity _,a~ Sales _ Tax·- Officer --and ·. 

-~ . ' -
. _· . {" ·-

' • .... 

- ·I),, -
., ,:.·· ,' I 

/ 

'· - . ~ ... 

-· 
._ ... , 

:: 

, . -

/ 
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·~. - . '· 
. " 

· subsequently ··re~·ass~ssment ·order was· :pa~sed.. Applicant' 
.... -- - ....... . .. . - .. .. - - . . . . . . ' 

. '- . ;. -
. in . this . ·~ase. . w~s nof i~volved in any. Corr~ptiqn . case -' . 

. , whereas_ th~· appl!~a~t.o( the present OA is alle~e~ .to ha~e~. 
M • • - • ' ' ~ . . . . .;: ' - . - __ .,.- . 

. _ -6btarnep gratification of Rs.79,·0001..: 
. ~~ - - ·: 

. I 

I .. 

The·-case· of Union of-In~ia vs. Naman Sirigh- also -
. - - ..... - . . ,. . ,· ', -

_ -- . - does_ndthelp the applitant as t~e~applicant in ,this case -
·• .' ... 

-.~. - . 
. charg~. :sheet w~s senleq. :~fter. hts .· acquittal fron:1 .the,. 

. . 

crimina_I <:as~ ~Jjerea·s ·in the case· unqer _·consideratio~, the : _ . . 

co~ c~s~ of ·the appli~a_nt _ti as. ~~t _y~f _been. adju9icated - .. 

_by the competen~ court. . · 
' ' 

. - I 

3~: :· · As regards the case< law on the subject it :has _been 

~- seen .that Hon'ble Delhi High Cou.rt -held in the ca-se· of · 
. - . . . \ .. 
!ha_n Singh v~ .. Union of India & oth~.rs reported in.ATJ· 

. , ~ - ~ -

.2003.(3} pag:e 42-that charge sheet can be qµe$tioned on· _. 
1 

. - /.:· 

various· grounds viz. (a) when it -is not in confo.rmity- ·with _ 
. _. - :-~ . - ' . 

law·.{2) if it· disclos.es 'bias: or pre~]udgment of the· gJ.Jilt of -~ 
·~ 41!ir - . . .- . . . _: , . " . . 

;: • # • ' • -. -

the charged employee (3) there is non-application of mind' . · · 
- ' . . - - - . 

- ,·- ' -
. - -1.· 

. in issujn~ the ·cha·rge sh~et (4) if. it, dpes not clisclos~ ~ny. · ... 

. \ misconquct (5) if it is vague (6)' if- if is. based'- on stale . 

allegations (7)if it is issued mal~. fide; 

... 

.• ' . \ . 

' ._ 

,_ 

;. ... 

•I 

' 
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/ 

/ 
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' 
. ,. - ',_ .-; 

:. It is · obsenied . that · non·e: b~ .·the a bOye'.. a~pece. a re. 
..... . , 

applicable in the charge sheefiss4ed by .the. re_spond¢nts:in-
' ' 

-
~-· this case. 

· 33:. :As reg~rds. delay·_ in initiation of depa.rtmental . 
. ' 

: . · ··prpce~dings, in_ para 19· in the case of State of_Andhra 

'' 

·-' _ Pra~esh -v~. N. Ra.dha~<i~han ~reported in JT 199S(3} SC . ··-

1,23, Hon'ble ·supreme Court. h.as _held that: . 

\ ' 

~-.~ "It~~i~ '_no~ _possible . to. - ·lay _·down any , __ 
. preaetermmed Prmc1ples_ appJ1cable to all. case~ and· 
•' J(in .all situations \AJhere_- there is delay in concluding_ 
. the. di?ciplinary. procee'd[n.gs~ . Whether on t~at, 

_grounds the disciplinary . proceeding$ are. to: be 
' terminated, each·_ case has to be ·examined- oh '.the. · . 
. -facts" and circumstances -in that case. The essence of -t·. 
·-the~ ma~ter· is that· tlJe ·court has· . to take "into-· 
.consideration all relevant factors. and to balance- and. 
weigh them to determine if it is in the interest of 
clean ano 'hones~ administration that. the. disCiplinary . ._ . 
· pro'ceedJngs· should be allowed. tQ. terminate ~fte·r_ · 
delay p,artici.Jlarly when ~deiay is- a~normal and there .. 
is- -no expranatioff for the delay .. The delinquent . -
employee ha~s a- right ,that disclp,linary proceedings~· 
against him are conctuded expeditiously and 'tie is · 

' :not made. to 'undergo :·.rnentaf agony and:'. also 
:monetary loss:·when -these unnecessarily prolonged · 

·.-- ; without any·. fault on· his part in delaying the­
-~, p.roceediflgS. ln _considering Whether~--.- delay has-
. · vitiated the disciplin:ary pr9ceec;lirig~ the .. court lias to 
. · -_consider: the nature of ·charge; its co'mplexity and on 
··, .what ac~ount the delay has occurred. If the delay is 
· . u·nexplained prejudice irt the deli_n_qu.ent·:err1ployee is 

. writ large on the face of it. It could also be~se~n as 
to hovii much · disciplinary authqdty _is serious Jn 

.; pursuing the charges aga_insf its employ~e.- It is the 
basic· principle of -administrative· j~stice· that ah.-

' :;..' <. . 

.. 

.... - . ":' .. : ' -

,.,;::.<· . ' 

- - - -- ' 

, .. - - --

' , . 

··~ -

. . . 
' ' 

.... . , . ' . 
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>: 
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·officer entrusted wi.th a particular job has to :perform/ 

. ' :-- -hi.s ·duties.ho!lestly; efficiently _anc} in' accc;>r;dance·~i~h_·. 
rules; I(he.·deviates from thi's path he is to suffer a -

· -· : ·penalty prescribeo_. --. -.- Normally, disciplinary·--
... pro,ceedings should be' allowed' to take its course as-- -

__ per rele'(ant rules . but" then: delay· defeats justice . 
. · Del_ay causes.prejudice to· the charged office un.1ess_it -­

._ _ ... ca_ri be ~hown tha(lle 'is" to -blame; for ·the delay- or ' 
· _. when ~here is_ -prope~ -explanation· for_ the delay _in· 

., ._- _,conductiog. the disciplinary proceeding~.~ Ultimately · 
- -tlil.e . court . ·is ·. to . oalance - these two .. -- . piyerse -
.... ._' -consideration." . 

I . ··:: 

........... 

.. 
'· - . 

~ - - --

t_" ~ ,.. 

34; -:- Iri ·the. case of .e:o. Luthra·_ -·vs .. Chairman·. & ; 
J' , . ' 

_ ·Managi_ng i:;>irector, Punjab National Bank reported in ~ 

5~05(1) 45~, Hon'ble D~lhi High Court has held that<.·• , 

"In- considering the factual matrix; the ·cau·rt:. would /, 
- . ordinarily· lean :agains~. 'preventi!lg.- trial of the .. 

-· · . -_ del_inq·uent who· is facing ·graver charges· on' the mere .. 
ground of. delay. Quashing wo·uld not b~ ordered ... 

·- -:solely because··of .lapse of time t?etween the date of . ·" 
: conimisSion of the _offence and the date of service of .. 
- the ·charge ·sheet unless, of, course, the· right· of .. ~ 
defence is found- to be. denied -as· a conseq'uence of .. 

. delay. . · · ·.~---- · -. - · -- · . · · 
- - - . . . - . 

. . \ ·~ 

•, 

Ho~'bl:- Qelhi.. · H~gh. Court has ·further held .in the 

abo'(.e case that:-:-
Y . . · 

. - - . I . . . -

· ~'Unless tQe statutoi:y rules · presc:ribe. a period of. 
- limitation for initiatin·g disciplinary proceedings, there 
·.·is no period of lirttitatio'rf for initiating_the disciplinary 
. -proceedings." - - ' ~ · · 

. ~--
' - . . ~ . . ': 

- - . -
- ·" 

; ... 

" _, ·... - ' . 
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H~n'ble -Delhi. High· Cc:>urt in _Para No. 29· of the above 
., . - . 

~a~!?· has· also hel~ t-tiat :.-. · .. 
' . . . . ~. - '- .. 

. -_ -"Ch.arge -sheet wa·s issued . to ~·the ·petitioner on : -· ___ -
-· . - ~ . 25.J.1996. :The -_alle.ga~ions pertained to the years-

, --1.991- to ·1994 .. -- Alleg9tions ·_- would reveal· ttiqt 
· ; · mis9eamnour . surfaced when th-e - accounts became 

: -- ~- sticky. Ir:i the facts and --circumstances, I do not find 
, ~ ' : ':'. ary ~elay ,. much less :inordinate delay. in issuin'g_ the 

charge sheet. IN c:m·y ·case, the petitioner has neither 
; .. ~ · · a·ve_rred nor esta.blished any: prejudice caused to him -·~· 

__ ,-by· the· lssuc;mte-;-Qf ~~harge sheet in·_ the_ year 1996.- . · 
·, · The·. first ·-submission made _=by counsel for the 
·_ · petiti9ner is accordingly negated,'' : -.-. ,·" ' _· l . . '.~-.. . _-. . --~-- . . -- ". 

iii'_- ... · .. · . . . :_ 
,:-:')'It·: m·ay· be ~'seeh that · iri th i's case· the allegation· - · 

pe.rtained .to tll~ years i_991 ·to -.1994. wherea·s th_e_ ctiarge 

·sheet was issu~d _-i-h. i 996 anq the sam~ was upheld ·by the . 

· ·' - ·.-· · ·,. · · Ho.n'ble( Delhi· High Co~·ri. 

·~ 

' 

35. It is clear·from· the· a·bove case- .Jaw that -it is not 
I - , . - • . - . ~ . - . 

-. . ·-". !l. ' . - f 

necessary that whe,never there· ·is .qny delay,. the_ charge . 
- ' \,..I 

· sheet has to be quashed and· set' aside:.The- courts are· 
. . • - - I . , . ' - ·, . - • 

· . - r~r~d- to weigh and· determine- various· factors ·in the. 

. --

interest 'of clean' and ho.nest' :adm'inistration and take 

. decision 'accordingly. Moreove~, no partic;Ular petiod 'has 
.- .... .- -

·_been Jaid .by' -any of the courts beyo.nd which the issue of. 

charge- soeet f9r·di~Ciplinary proce~dings may be quashed:~. -Qr . ·- ... ···. · .. 
< , 

' . 
. . . 

' - ... 

., 
J 

r:,. 

.· .. 
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It is als'o observed that in Jhis case~ by__, i_ssue ·of d~layed 
"· 

charge sheet,. no statutory ·rules have been violated. 

3.6. It is· -clear · from the above discussion that the . · 

. applican_t was heading the Survey- Party on 23,0l.2002 and 

.. he . had. obtained . four d.iffererit cheques= amounting to 
. . ~ 

Rs.?,81,658/-.·from M/s Bo_ol Chand for the tax, ~hich was 

due. .He had · also obtained-· Rs. 79,000/- which· was: 

recovered from· his brief case in violation of the Income 
~ • . J . 

T-ailfct, which was a serious .. misconduct on his part· .. It is a. 

settled law that'- the charge sheet for · disciplinary.: 

proceedings can be initiated on the same set of charges In ,,. 

.addition· to the Cri.rninal case filed before the .competent 

· . court simultaneously. 

· 37.· · .. As rega'rds .delay i~ issue of charge ·sheet, as it is a 

serious case therefore charge sheet has been issued .on the · 
.. ~ - : . \ ". . . 

. . . ' . . 

bCsof the o_bservations: made b~ the Director, Vigi~ance._. 

In' this regard,,,Hon.'ble Supreme Court ha~ ·he.Id thc;it.Courts 

. have to weig.ht various factors and. tak~ dedsi9n in favour 
.... . . 

of clean· and ~.honest administration. We would, therefore, 
• . I 

·not !ike to interfere with the charge ·sheet issued by ~he 

t 

.. 
_,\. 

I . 

. I 

\ 
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... ,- .. 
-~ . . ·._ .. ·- ., .. -. 

_:· _- . respondents, While _the case.' is under 'adjudication before· -: 
- ' <, - • • •• ' ' • • - - • 

-. -::· •.:.., • I • 

t , ,_ .the :·competent. court. Therefore,'_ the · OA ~ ffled- by :-the 

' --· _.-- applica.nt-is dismisseo with nc) order as. to costs.-
- - ~ - • • t • -

l..._' 

' .. 

·_ :.·- _. ._: . --38.- -In view of ttie on:t~r -passed i~ the OA;·· interim stay 
I • •· 

· . ·· •• gr::: 2:5;2006 Standsaufomatic~~. 

.· 

__ ··(T~RSEM LAL) - , , ,(M.L.. CHAUHAN) 
.. ""E~,~~ (A) __ _. ME_MBER (l) 
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