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CORAM: 

IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL 
. ' 

JAIPUR_BENCH 

Jalpur, this the 17th day of April, 2009 

ORIGINAL APPLICATION NO. 566/2005 _ 
. With 

Misc. APplication No. 408/2005 

HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER. 
- . . 

Mrs. Kamlesh Sharma wife of Shri Naresh Kumar Sharma, aged about 39 -
- years, Lower. Division Clerk, KEimdriya Vidyalaya, ltarana, District Alwar 

(Rajasthan). . · · 

..... APPUCANT 

(By Advocate: Mr. Surendra Singh Proxy to Mr. M.S. Gupta) 
. . 

VERSUS 

L Deputy Commissioner, Kendriya Vldyalaya Sangathan, 18, 
Industrial Area, Shaheed Jeet Singh_ Marg, New Delhi . 

. 2. Assistant Commissioner, Kendrlya Vldyalaya, Sangathan, 
Kankarbagh, P.O. Lodiya nagar, Patna (Bihar). _ 

3. Assistant Commissioner, . ~endriya Vldyalaya Sangathan,- 91, 
Gandhi Nagar Marg, Bajaj Nagar, Jaipur ~ ·_ · 

4. Prlnclpal1 Kendriya Vidyalaya, Mughalsaral, District Varanast, U.P~ 

(By Advocate : Ms. Usha Singh proxy to Mr. v.s. Gurjar) 

-ORDER CORAL) 

.. ~ .... RESPONDENTS 

The applicant has filed this OA thereby praying for the following_ 

reliefs:-

. "(i) The most humble applicant respectfully prays the Hon'ble 
Tribunal to please,allow and admit the Original Application. 

(II) The Hon'ble Tribunal Is humly prayed to direct the respondents · 
. to make payments of ·family pension, death gratuity, 

encashment · of leave,· Central Govt. Employees' Group 
Insurance Scheme payments, deposit linked Insurance Scheme 
payments, General Provid~nt Fund/ Contributory Provident 
Fund accumulations~ Traveling Allowance for family members, 
arrears of- salary of tbe last month of the missing/ deceased 
employee named Shri Naresh Kumar Sharma, Ex-gratia_ on 

~e~th while on d_t.ity In service etc. with Interest to ·the 
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. · ~ a·pplicant, the wl_d~w of . Shrl . Nari!~h .. Kumar Sharma who ·is. 
missing/died.since 1.6.1985. . . · . 

. {Ill) . The Hon'ble Trl.bunal Is .humbly prayed to allow the cost of the 
. case m favour of the. humbl,e applicant. '_. ' . . . 

· . (iv) ·Any other direction or order as may be deemed just- ~nd proper 
in the facts and circumstances of the case and In favour.ofthe 
.humbl'e appiJcant be also pr~yed." · 

.-. _:; 

2·.··, :Brh~fly_stated, facts -Of the ·case are-that the h.usband of the,:appllcant · 

whi,le ~e~l"g with the ~espcin~ents depa·rtme~t C:itd 'not attEmd the _du_ty 

··after. .01.06.1985~ In fact. the husband of the· applicant ·was missing since . 
. . ,. ' . 

then·. ·The grievance. of the applicant Is regarding· .. payment' _of:_ farrilly 
' • ' ' • ' l • • • 

· pension and ot~er retiral benefits . 

3. 
. ' 

Notice· · of .·.this -application:· was . give~· . t~ the respondents. The . 

- -~- ~-. --.respondentS. have· filed reply·. In the reply, the respondents ha_ve stated 

'· .·-

-~-

. ( 

~ -. . . - . ~ - . 
·that the husband of. the appllc~nt is missing/died since. Ol.06.1985. I~ Is 

. ' . - . . . 

further submitted that ·prior to introduction of th_~ Family Pension Scheme,·, . . . . - . . .. . 

the· Scheme vfas ContrlbutQry . Provident Furid S~heme. It is 'further.· . . ·' . . . ,_ 

sub~itte~. th~t. on. the. introduction_ of 'the Family Pension Scheme the_ 
. ' 

employees of' Kendrtya· Vldya_laya Sangathan were· called upon to submit 

their ·option, _if they wa_nte~ to' switch ove~ to _Fa~lly Pension Scheme. As 

the husband of the applicant, Late Shrl Naresh ·Kumar Shal"l'ria, was not hl 
. 'se~ice since he dld._not 'report for duty after·oi~o6.l~985 and no 'o,ptlon was 

. ·exercised ,.-by- him, hen.ce _In such· cir~umst;:~~nces the claim of the ·app-licant . - . . . ' . . . 

·rorfamuy pension-Is not sustainable in. the eyes of law.· For that purpose, 

the. , respondents hav~ placed rell~nc;e. on. the · Constitution Bench of the 

Hon'ble Sup-reme court in the c~se of Krishna Kumar vs. Unio .. of'Indler 

199~(4) ·sec 2_07 .whereby th~ · Hon~bl~ ·_supreme co~rt· has. ~~ld that 

contributory Pr~vident Fund :scheme_ fo~ a. different class -from those who · 

h·ad :opted f~r Penslon Scheme by·· E!Xercise of option by a specific-date hi 
I . ,. ' ' . . . • • .· I . · r 

the year 19S8, and· as such they ar~.not entitled now to claim as of right· to 

switch over from Contrlbuto,.Y _Provld~nt Fund Sc~eme_ to Pension Scheme~ . · 

Thus according_ to the respondents, the· claim of the applicant for family 

p·ensio.n ·and other .consequentiat' ben~fits is. not suStainable.ln' the eyes of 

-·law. lt- is .further ~tated. that the applicant l~ eligible fo~ CPF contrlbutioh as · 

w~ll as management- share on CPF -and- a sum of Rs.57;471/-. which was 

.. payable to the applicant, a Demanci Draft was prepared but the applicant. 
·~v-: _· . . . · ... _ , . . _·_.: .. _,_ ·. -. -·.·. . , . ~- : . _-._. .... -.. -. 

--!. 
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;"_. 



3 

, . I I \_ 

had. returned the same with remarks as refused. Thus according to the 

· · respondents, the appli~ant Is not entitled to any r~li~ef. 

· 4. I have ·heard the learnec:l counsel for the parliies and have gone 

through the m,aterial placed on record . 

. 5. The fad ·remains that the applicant Is missing since May, ·1985, as 
' 

such there is presumption.· in law that .the person might have died in case 

he is not 'traceable within a period. of seven years. Now the question .which 

requireS- my consid-eration ·is· whether the applicant. is entitled to' the : . 

pensionary · be·nefits in view of the . introduction· of the Fam.ily Pension ' 
~ . • • • I 

Scheme In the year 1988. Learned .counsel. for the applicant h~s drawn my 
· attentipn to the decision of Jaipur Bench_ of the Tribunal in the ·case of Mrs. 

·Aika Agarwal vs. Kendriva Victyalaya Sangathan- 8t Another, (OA No •. 

. ._. 301/2004) decided .on 08.11.'2005. in whic~ this Tribunal ha~ held that in 

. case a person has not exercised .any option to switch over CPF Scheme to, 
' . 

Pension Scheme, -It· shall be ·deemed that he· will be governed .. by the~ 
. ' - . . . . . . 

Pension 'scheme~ Based on· this judgment, l.earned counsel for the applica~t 
. . 

submits-~hat the husband of the_ applicant-has not.exercised any option· for 

switching over from CPF Scheme to Pensio·n Scheme, he shall· be deemed 
. ' 

to have· been govern~d by the Pension Scheme, as such th~ applicant Is 
' t ( • ~ 

entitled to the family pension. 

. 6. · I . h'ave · given due .constde(atiCm to the submission·. made by the 

.learned cour:asel for the applicant. ·I am. of the view 'that judgment of. this 
. . . . 

~ribun~l is not applicant· in the fads & circumstances of this case. It may 
. .· . . . . 

be. stated that the-husband of the applicant was missing sine~. 01.06.1985, 

.tiil that· date the applicant was· contributing towards CPF Scheme. On .that 
• • I I • • • • 

date the Pension Scheme was· .not -in vogue .. Penslcm· Scheme. was. 

Introduced by the· respondents In ~he year· 1988 .. _In the .year _·19851 t~e 

·applicant was missing and presumed to have been died. Since at that time 

there was no Pension Sche.me, as such the applicant Is not entitled. to the · 

. benefit under the Pension Scheniej whic~· was·. admittedly introduced In the .. 

year 1988 onwards. Thus according to me, the. applicant Is not entitled to 
I . . 

any relief~ a~sides' what .has been stated ab~ve~ the applic~nt is, also not 

. · enti.tled to any relief_in·view of.the law laid down bythe Apex Co_urt In the. 
. . . . . . , . . . . 

. . . . . . . 
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cas~ of V.K. Ramamurthy vs. Union of India, . AIR· 199~. SCC 2658 

whereby the Apex Court. ,has considered. Its. earlier deelsio~ Krishna Kumar 

(supra) and also ta.ken into consider:at,on-the dedsion of State of' Rajasthan . 

. vs.· Rajasthan Pensioner Samaj, 1991 Supp .. (2) sec 141 whereby .it was · 

held that Contributory- Provident Fund retirees form a different class from · 

those. who had opted for _Pension Scheme .and as such they ~re.;not e~title~. 
· _ t~ clair1i as of right to . switch over·, from Provident Scheme to Pension . 

. Scheme and consequently. the· Contributory · Provident. Fund . Scheme .. 
. . . . 

retirees are not _entitled to the benefits granted to_ the Pension R~irees. In 
. . ~ . . 

the aforesaid decision, the Apex . Court has ·also taken into .-consid~~ation 

. a·notl:ler decision ·.in . case of Ail India Reserve Bank Retired ·officers . 

Association vs. Union of 'India, 1991 Supp (i) scc···644,.1n. which ca~e t~e 

c~_urt ~was · ·also considering the case of the Pension . Schem.e ·and 

Contributory Provident Fund Scheme .and held -.thatlin case .. of e~·n .employee 
' . . 

governed by the Contributory Provident· Fund Scheme his relation with the 

employer come to an end on his retirement and receipt of the Contributory 
' 

Prov-ident Fund amount but in.the case of an employee governed. under. the· 
~ ' ~ . . -· --

.Pension Scheme his relation ·wit~ the ~employer merely undergo· a cha~ge 

but do not snap altogether.· It Is for this reason in case of pensioners ·lt'ts 
' . ( . 

necessary to revive .the Pension periodically as the contln~ous fall In the · 

. rup.ee .value and the rise tn prices of essenth!tl commodities necessitates an 

adjustment· of the Pension amount but this is not the case · _Qf employee 

gov,erned under the Contributory Provide.nt Fund. Scheme, since they -had 
. . . . . . 

received the lump~ sum payment which they were at liberty to Invest In a ·- . . . 
• manner that· would yield optimum return which would take :care of the . 

inflationary trends . and this distinction be~een t~ose .belonging to the 

_ Pension Scheme and those ·belonging the Contributory_ ·Provident Fund 
. • • • ! • • 

' . I 

Scheme has been rightly emphasized by the Court in ·Krishna Kumar's 

case. 

-~- . 

. 7 ... Thus in· this case relation of the husba'nd. of the applicant with the. 

employer c~me to··an end ·on ·.01.06.1985 since when he was missing was 

deemed to have died fn terms of decision rendered by the Apex court: tn 
\ . . . - ~ ·-

the cas_e of .All India Reserve ·_Bank Retired officers Association (supra). On 

that ·date, · admittedly· the Pension· Scheme was not In force which was 
'- . . - ' . . - ' -- . -

introduced in the year 198S. Thus, the applicant i_s not entitled, to claim the 
~ . . . ... - __ , ...... -

. ..: --~-. 
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benefit' ~.meier the. Pension ·scheme, which was introdu~ed subsequently· by 

the respondents· in the. year 1"98_8. Thus tt)e question regarding switching · · 

over Con-tributory Provident Fund Scheme to Pension Scheme subsequently 

does not arise. 

8 •. · ~earned counsel for the applicant. submits.that·even i_f the appUcant is . 

not entitled to the ber:ieflt under thE! Pension Sct)eme, h~ · also e~titled to 

the. benefit of ·leave ·encashment, gratuity ·etc. besides contribution made 
. ~ ... ' ' ' - . . \ ... : 

by him to-'the Contributory Provident Fund Scheme, the .said. amount has . . ~ - . 

n~t been paid to. the applicant. At this stage; I wish to clarifY. that the 

. a~ove · flndl_ng- has. been given only to the entitlement- of the applicant 

· ·regardl~g benefit under family Pension Scheme. In case the applicant .Is 
I . , 

'llr' . entitled to other _reliefs,_ as prayed for by· him,· it wlll.:be pe_rmlsslble for her 

to pursue the case with the Department and ·I ·see no reason why the 

responden-ts shall not settle the claim of the appllcani which. Is due to her 

In accordance with law .expedlt~ously. For that purpose,. the applicant may · 

make representation to the appropriate authorities\ wh9 will examine the . 

. same In accordance wttti law . 
. I 

'\ 

9. With these observations, the OA is c;Usposed of with no order as to 

costs. 

:10... In view" of the order passed In the. OA~ ~0 order Is. required to be . 

9 
. passed in MA No: 408/2005, .which Is also disposed of accordln9~~- ; . . · . 

. . . . vqbv, 

AHQ 

(M.L~ CHAUHAN) 
MEMBER (J) 
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