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IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH

Jaipur, this the 17 day of April, 2009 .
ORIGINAL APPIJCATION NO. 566 [ 2005
. - With
Migc. Application No. 408/2005
CORAM:
" HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER |
Mrs. Kamiesh Sharma wife of Shri Naresh Kumar Shafma, aged about 39 -

- years, Lower. Division Clerk Kendrlya Vidyalaya, Itarana, District Alwar
(Rajasthan). . .

’..‘..APPLICANT
(By Advocate Mr, Surendra Singh Proxy to Mr. M S Gupta)

VERSUS

1. Deputy Commissioner, Kendriya Vidyalaya Sangathan, 18,
i Industrial Area, Shaheed Jeet Singh Marg, New Delhl. - ,
2. Assistant Commissioner, Kendriya Vidyalaya: Sangathan,
Kankarbagh, P.O. Lodiya nagar, Patna (Bihar). .
3. Assistant Commissioner, Kendriya Vidyalaya Sangathan 91,
- Gandhi Nagar Marg, Bajaj Nagar, Jaipur.
4, Principal, Kendriya Vidyalaya, Mughalsarai, District Varanasi, U.P.

| were... RESPONDENTS
(By Advocate : Ms. Usha Singh proxy to Mr. V.S. Gurjar)
'ORDER (onAl.) |

The appllcant has ﬂled this OA thereby praylng for the followlngA
reliefs:- - ' - '

M(i) The most humble applicant respectfully prays the Hon'ble
. Tribunal to piease allow and admit the Original Application.
(i) The Hon'ble Tribunal is humly prayed to direct the respondents -

- . t0o make payments of family pension, death gratuity,
encashment " of leave,r Central Govt. Employees’ Group
Insurance Scheme payments, deposit linked Insurance Scheme
payments, General Provident Fund/ Contributory Provident

Fund accumulations, Traveling Allowance for family members,
arrears of salary of the last month of the missing/ deceased

- employee named Shri Naresh Kumar Sharma, Ex-gratia on
\{Qﬂeath while on duty in service etc. with interest to the



Y
‘.

" applicant the widow of Shrl Naresh Kumar Sharma who is.
" ‘missing/died since 1.6.1985. .
. (lii) . The Hon’ble Tribunal is. humbly prayed to allow the cost of the
.- case in favour of the humble applicant. -
. (iv) Any other direction or order as may be deemed just and proper _
. - in the facts and circumstances of the case and ln favour of the '
- "Lhumble applicant be also prayed " c

_ 2. -‘-'Brleﬂy stated facts of the case are: that the husband of the" applicant -
- while serving with the respondents department dld not attend the duty

“after 01.06. 1985 In fact the husband of the applicant was missing since
then The grievance of the appllcant Is regarding payment of- family ,

' pensron and other retiral beneﬁts

3. Notice of this application was given to the respondents The'_'
s respondents have filed reply In the reply, the respondents have stated -

“that the husband of the applicant is missing/died since.01. 06 1985. It is

~ further submitted that prlor to mtroduction of the Family Penslon Scheme,]

the Scheme was Contributo'ry _Provrdent. Fund Scheme. It is further.
'su,br'nitted_ th‘a\t-on' the- introduction'; of the Family Pension Sch,eme' the,‘
employees-of'Kendrlya' Vidyalaya ;‘Sangathan were‘called'upon_ to submit
their option, if they wanted to switch over fo Family Pension Scheme As
the husband of the applicant Late Shri Naresh Kumar Sharma was not in

| 'serwce since he did not report for duty after 01 06.1985 and ho optlon was .
A,'exercised by him, hence in such’ circumstances the claim of the appllcant

for family pension is not sustainable in the eyes of law For that purpose,

the respondents have placed rellance on the Constitution Bench of the

Hon'ble Supreme court in the case of Knsl_ma Kumar vS. Union of Ind!a._ .

_ 1990(4) SCC 207 . whereby the Hon'ble Supreme court has held that

Contributory Provident Fund Scheme form a different class from those who
had opted for Pension Scheme by exercise of option by a speciﬁc date in

'h the year 1988 and’ as such they are.not entltled now to claim as of right to
switch over from Contrlbutory Provident Fund. Scheme to Pensuon Scheme o

.Thus accordmg to the respondents the claim of the appiicant for family'
penslon and -other consequentlal beneﬂts is’ ‘not sustamable in"the eyes ofv _
Jaw. Tt Is further stated that the applicant ls eliglble for CPF contributlon as :
‘well as’ management share on CPF and a sum of Rs. 57 471/- whlch was

: payable to the applicant a Demand Draﬂ was prepared but the applicant .
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'. had returned the same with remarks as refused. Thus accordlng to the
- -respondents, the appllcant is not entitled to any relief '

-4, 1 have heard the learned counsel for the parties and have gone
through the material placed on record. ‘

5. ‘The fact -remains_t_hat the _applicant is missing since May, 1985, as
such there is presumptiOn in law that the person might have died in case
he is not traceable within a perlod of seven years Now the question whlch ‘

requires- my consideration is ‘Whether the appllcant is entitled to the -

pensionary beneﬁts in view of the .mtroduction of the Family Pension
Scheme in the year 1988. Learned counsel for the applicant has drawnfm’y |
- attentlon to the decision of Jalpur Bench of the Trlbunal in the case of Mrs.
Alka Agarwal vs. Kendriya V'_t_l_!alaxa Sangathan & Another, (OA No.
. 301/2004) decrded on 08.11.2005 |n which this Tribunal has held that in
‘case a person has not exercised any option to switch over CPF Scheme to
" ' Pension Scheme, it shall be deemed that he’ wlll be. governed by the
1 Pension ‘Scheme. Based on this Judgment learned counsel for the applicant_
submits that the husband of the applicant- has not. exercised any option for
| swntchmg over from CPF Scheme to Pension Scheme he shall be deemed
to have been governed by the Penslon Scheme, as such the appllcant ls

: »' entitled to the family pension -

~ 6.- 1 have given due consideration to the submission. made by the-
.learned counsel for the appllcant 1 am of the view that judgment of. l:hls
Tribunal is not applicant in the facts & cwcumstances of this case. It may
be. stated that the. husband of the applicant was missing since 01.06.1985,
till that date the appllcant was contributmg towards CPF Scheme. On that
date the Pension Scheme was -not in vogue. Pension Scheme. was_
intrOduced"by the respondents in the year 1988. In the ye‘ar 1985, the
‘ appllcant was mlssing and presumed to have been died. Since at that time
there was no Pension Scheme as such the appllcant is not entitled to the

.beneﬁt under the Pension Scheme; which was admittedly introduced in the '

, year 1988 onwards Thus according to me, the applicant is not entitled to.
any relief. Besides what has been stated above, the applicant is also not
' entitled to any’ rellef in view of the law laid down by the Apex Court in the,.
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’_case of V.lg. Ramamu[!hy vS. Umon of Indla, "AIR- 1996 SCC 2658

whereby the Apex Court -has considered its. earlier decision Krishna Kumar -

(supra) and also taken into consideratl_on. the decision of State of Rajasthan,_' _
VS, Rajasthan Pensioner Samaj, 1991 Supp. (2) SCC 141 whereby it was-'i
held that Contnbutory Provndent Fund retirees form a different class from
those who had opted for Pension Scheme and as such they are.not entitled

'_to clairm as of right to switch over’from Provident Scheme. to Pension-- '

' Scheme and consequently the Contributory Provudent Fund Scheme
retirees are not entitled to the beneﬁts granted to the Pension Retirees In

the aforesaid decusion ‘the Apex Court has also taken into consideration -

,‘another decislon in case of All India Reserve Bank Retired Officers"
. Association vs. Union of India, 1991 Supp (1) SCC 644, .in which case the
Court was also considenng the case of the Pensuon Scheme and

f '. Contributory Provident Fund Scheme. and held that m case of an employee.

governed by the Contributory Provident Fund Scheme his relation with the
employer'co'm'e"to an end on his retirement and receipt of the Contributory N
Provident Fund amount but in the case of an employee governed under the |
‘Pension Scheme his reiation with the employer merely undergo a change
but do not snap altogether. It is for this reason in case of pensioners it is
n_ecessary'_to revive the Pension periodically as the continuous fall in the
rupee. value and the rise in prices of essential COmmodltles necessitates an
adJustment of the Pension amount but this is not the case of empioyee
governed under the Contnbutory Provident Fund Scheme, since they - had
| received the Iump sum payment Wthh they were at liberty to. invest in a
manner. that would yield optimum return which would take care of the
inflationary trends .an.d this distinction between.those,belongmg to the
‘ , Pension Scheme and those 'belongin'g the Contributory"Provident Fund
| Scheme has been rightly emphasized by the Court in ‘Krishna Kumar’s_ |
case. L

7. Thus in this case relation of the husband of the applicant with the'
employer come toan end on 01 06.1985 since when he was missmg was
deemed to have died in terms of decision rendered by the Apex courl: in
the case of Ali India Reserve. Bank Retired officers Assoc:ation (supra) On

. that date, admittedly the Pension Scheme was not in force which was )

introduced in the year 1988 Thus, the applicant is not entitled to claim the
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beneﬁt'under the Pension Sch’eme’, which was introduced subsequently by
the respondents in the year 1988. Thus the question regarding swntchlng '

over Contributory Provident Fund Scheme to Pension Scheme subsequently_

does not arise.

8. Learned counsel for the applicant submits that even If the applicant is

not entitled to the ben'eﬁt under the Pension Scheme, he also entitied to |
the beneﬂt of Ieave encashment gratuity etc besides contribution made

'by him to the Contributory Provident Fund Scheme, the said amount has_

not been paid to the applicant At this stage, I wish to clarify that the

_above finding: has been given only to the entitlement of the applicant
: ‘regarding benefit under family Pension Scheme. In case the applicant Is
| entitled to other reliefs, as prayed for by him, it wlll.zbe permissible for her
to pursue the case wlth:"the Department and 1 see no reason Why the

respondents shall not settle the claim of the applicant which Is due to her
in accordance with Iaw expedltiously For that purpose, the applicant may '
make representation to the appropriate authorltles who will examine the -

same in accordance with |aw

3

9. - With these obserVations, the OA is di-Sposed of with no order as to

costs.

- 10.- In view of the order passed in the OA no order is required to be .
passed in MA No 408/2005 which is also disposed of according y ‘

(M.L: CHAUHAN)
MEMBER (3)

AHQ .



