IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, - - -1

JAIPUR BENCH

Jaipur, this the f&lgay of March, 2010

- OA No.542/2005

.CORAM:

HON'BLE MR. M.LL.CHAUHAN, MEMBER (JUDL.) -
HON’BLE MR. B.L.KHATRI, MEMBER (ADMV.)

Rampal Verma

s/o Maliram Verma, .

r/o 2866, Bagruwalo Ka Rasta,
Chandpol Bazar, |

Jaipur, earlier working as
Manager, ESIC, Udaipur.

.. Applicant

(By Advocate: Shri Amit Mathur)

Versus

1. Union of India
through Director General,
Employees’ State Insurance Corporation,
Panchdeep Bhavan,
Kotla Road,
New Delhi.

2. Regional Director,
ES.IC., .
Panchdeep Bhawan,
Jaipur

.. Responcients

(By Advoccfe:r Shri T‘ej Prakash Sharma)




| ORDER
Per Hon'ble Mr.M.'L:.CP_I]duhon, M(J)

The opplicvqn;fv has filed this OA. against the order dated
16.12.2002 whereby the applicant was compulsorily retired from
service and the period of’suspensk.)n form 11.]0;2000 till the dofeléf
compulsory reﬁrerﬁent was treated as non-duty for all purposes. The
dppljccnf has also challenged the order dofed 16.8.2005 whereby
representc’}io‘n of fhe applicant dated 8.6.2005 was r_ejecfe,d which
repreéem‘c’rion was based upon acquittal of. the applicant by the
Criminal Cour’r vide judgment dated 21.5.2005. It is these or‘dgr’s
which are under challenge before this Tribunal and fhé o_pplicv:onf
has prayed for quclsihin-g the aforesaid orders.

2. Briefly stated, facts of the case are that ’fhe applicant was
is;ued o.chcrgeshée1 containing three charges. lln fact, the charge
against the opplic’gx_r);i was that he demanded bribe mon:ey‘form' one
-Shri qucn Lcll Teli in lieu of his benefif due to him for mgdical leave
for the period from 12.1.2000 to 28.1.2000 and for.that purpose he
~sent Shri SubhoshICZ;hicnd Sharma, UDC who was ch-Jghf rgg handed
while receiving RsSOO/ for Manager and Rs. 100/- fQIr Himself on
24.5.2000. The sec:o:n"d' charge is f:hcx’r he instigated ,hi‘s ,;su;b_ord‘ino’re
Shri Subhash. Chcl:r%{él_thormc, UD(IZ fo-' accept the ;br:ibefgnd third
© charge is that he rgférred the matter fb the Regvild‘r]ol Office qlthvoug"h‘
he was compe’rer&,_to: settle the éloim df the cor?rj;plqinqnt. Eqsed 93”
flhese“cllegq’rions’;i:Enquiry Officer was qppoinféd qnd‘vthje E_nquil_ry'
Oificer vide his relp;ob‘ dated 23.8.2002 held ’rhe'ch!c.irgves_qs p.r,q\l/_e‘d".v
Copy of the enqui'r.y ::r,epor‘f was supplied to fhe.:oppliclom‘ v-vhq made
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a representation fb the Disciplinary Authority. ‘The 'bisciplindr‘y
Authority after discussing the evidence, however, toking Ienieﬁt

view in the matter, impose-d penalty of compulsor}y refirement with

|
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immediate effec_i' vide impugned order Ann.A/1. The ;p'eriod‘ of
suspension from 11 10.2000 till the date of co'mpulsory. re’rir_ementilL
wdas treofed as non-duty for all purposes. ;
It may be stated here that the cpplicqm“did not make
grievance Areg.;ar:di‘ng_ this order by filing sfoi‘gfqry ‘appggl, _which
_ ‘wos'r‘Jermissib'le to him under statutory rules. It is gl;so qdmih‘eﬁd fgc._’r
that the dpplico‘jm‘, m-odAe a representation doigd 8.6.2;(.),0_5 wh‘i‘ch:'
wdas rejéc’red vide; Qrder dated 16.8.2000. As can be ;lel’ven‘ ffom
para 3 of this o’r.de‘r, the competent authority hos ciof_e._lgor.ically
recorded that disciplinary proceediﬁgs— were‘ conducied: on
different foofings and requirement of proof under djs{c,ipliniory'
proceedings is néti‘rhof of a proof beyond regsqnqblg—: qgubt but i,s..
that of preponder'q;nc‘:e of probability. The pr'i‘nc;liples: :of ,cr'i.mjingl
proceedings are 'j’rherefore, not cpplicableﬁ .fQ'f fhe_:_glis;cipliqcry

T :
proceedings. Thus), the decision of the Criminal _Copriy;holl.lnqi
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affect the case of disciplinary proceedings »
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3. The respondents by filing reply have justified -1‘he:qcﬁo‘.r]_ of the

cuthoriﬁes. i
4, We have he:ord’ the learned counsel for ’rhe-,parﬁe_.ﬁ and gone

through the mcfeiricl,,plcced on record. When'the,:qﬁeqtipn_of ’rhg—:}

learned counsel for the applicant was drawn to. the Constitution

Bench decision of the Hon'ble Apex Court in the :cqseﬁ oer.S.Ro’rhé"r'e
. ) ' v [ . it

vs. State of MP, AIR 1990 SC 10 whereby the C'ons’fi"ru’riofn Bench has
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~stated that the OA is not maintainable unless Efcfufory remedy by’

. way of appeal is :hof,exhous’red, the' qur,'rijeid counsel }org the

L@V.

-applicant submitted that obporfuni’ry may be given to ihé:'d'pp'!i'c.oﬁf

to file statutory appeal in terms of the law laid down by't'h.e Apex
Court. On merits, jfﬁhe learned counsel for the dp‘plicanf submits that -
findings 'recorded%by the Disciplinary Authority is based on punch

witnesses who orej’employees of the departmeént/raiding party and

no independent wjfness was associated, as such, no credence can

be found on the 'f,és’rjmony of the.punch Wifne:ls:g‘es as well as other

officials of the raiding party. It is further argued that in this case raid

was conducted byi{’rhe police whereas 1he;aopp‘li¢.onf being .’rhé
employee of the Central Government, the raid/trap,"hc{s fgbellqid_

by the Central Bureau of Investigation (CBI) qnd,rjg’r by ‘The%lo_c;ai

police. The learned counsel for the applicant has further argued that

the said raid was outcome of the complaint n'n,qdejby Shri Subhash
Bt ) . S N

o AR ,
Chand Sharma, UDC against son of Shri Azad Kumiar. Sharma;

Additional Superintendent of Police, as such, fcxls? c;qé%.e h:qs, ’_p’e_én

Loy B
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filed against the applicant,

5. We have given due consideration to the submissions made

by the learned counsel for the applicant. The fact that findinds

recorded by the D_i'svéliblinary Authority is base‘c',lifpp:or‘w_ the statement |

l ;

recorded during 1‘!h,efl course of investigation whigh s{fdi“eméqfhi:q,s

{
1

T ; : C :“" i 'I
further been proy{éd,in the regular enquiry, as such, it cannof be
said to be cose’ut,qff,';no-evidence‘. The Discip?i;n:cjr'y‘;Au‘fho_r§fyl,' hos
meticulously di’sc"t;';slsie"d the documents which%the been exhibited:

t

and which have ‘b:ezen proved by the releyc’jhf Wifnésses' in the
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impugned order; Ann.A/]. It is based on ‘1hi35' :lop-ﬁpr'ejci‘ction ,"o;f
evidence that fin'c.i.ing has been recorded by Afhe 'D:isciplin,dry
Authority, as such, ffsconn'of be said to be case o:f no ev?dence. The
contention raised by the learned counsel for the opbl‘iconf fhﬁi
because Shri Azqd Kumar Sharma was biased against Shri Subhash
Chand Sharma, as such, trap was laid does not i‘mprove case of the

applicant, as the learned counsel for the applicant could not

.explain as to why the applicant has been implicated as there was

no enmity against him so far as Az:czd Kumar Sharma is c,anerne;d.
We have gone ;rhrqugh 1he judgment rendergd by the Tno! Couir'lt.
The Trial Court has Ih_evld that the prosecu’rioh has failed fq prove, ‘rh?
case beyon’d reasonable dqubf. For the purr;ose of;' qlrir_‘ivir?g ’r:hqf
conclusion, the learned Judge has relied upon some ,c,iisic;(yz—:‘ploncie::s
in the statement of the complainant as well as ‘thgchj’rhat':?cqlourz‘qf,
hand wash of Shri Subhash Cthond Sharma wcslp;ink, does no’r:pro.ve
that he has taken the bribe money. '

b. Be that as if“rhoy', since the applicant hd§ Bvéehiztﬁxélciu”itféd'é)h
the ground that ’rhé prosecution has failed fé)"lcl—:fs"rdlslics:}'juﬁilé éogéé
against the qccuséd beyond Areosoncble doub'f;E iz'r;)s-o. fdlclf'f'cla‘;v gon‘nho'i
be a ground to come o the conclusion that the -f.ihdi'r'igjé%jrié'&Ordéé
by the Disciplinary Authorify based upon evidenéé édlleé'f‘éd"dﬁ'rfng
the course of enquf’fy has to be qUoshed. As ccmbe "r;cl)':ﬂ:'cevdlfrb'rh

the facts as stated above, the applicant has accepted the order

- passed by the Disciplinary Authority. He dld not "avail  the

opportunity by way of appeal. It is only after qﬂc'q;:ui’r.’r.o_l by the Trig,l

i
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Court fhcn‘ the opbl_i;ccm’r méde a represen’roﬁ‘o.n‘. ThlS IS oﬁe of the
circumstances that 'jfhe applicant has accepted fmdmgs _recordedi
during the course?EOf disciplindfy proceedirfig-s_l' ond' pﬁnishménfl
which was awarded to him by the Disciplinary ALJthorify. Howéver,
we see no inﬁrm{i’ry in the action of the respond‘en’fs that the
standard of proof in criminal and departmental proceedings is

different and on that sole ground findings in the disciplinary

proceedings cannot be set aside. The learned counsel for the

applicant hGS'droWn our aftention to the judgment of the Apex

Court in the case of G.M.Tank vs. state of Gujarat and Ors., (2006 ) 5

SCC 446 where fhe% appellant therein has exhausted the. statutory
remedy available undér the discipline and appeal rules by ﬁ'li:r]g
appeal and repregenfofion. It -wos in peculiar facts :qlnd:
circumstances of t'hela case after obpreciaﬁng the evidence_thel
Apex Court Hcs held that there was no evidence to hold the
appellant guilty for the . c'horges framed against him in ‘_.the'
departmental enquigy and the High Court ho‘szhci)’r fok_er); jn’rQ no_.ﬁ‘ce“
the acquittal of the 'qppellcnf by the Criminal C”Z'o’ujrfr <‘J'nvd:,fhv|e sqmg
was required to be taken nofe of. As c:lre‘ady s’rate_d above, in_t:‘hi‘s
case the competent authority has already taken note of :Th:e
judgrﬁent .render‘eci:i}._by the Trial Court and _cf’r‘eer taking infto
consideration the .judgment, representation ;:>f ."r'h'e _c:lp,;;,;)lic:qnf h:qs
been rejected. ATh:.u:s, in exercise of judici‘q]' power, it is not
permissible for us to i‘nferfere in such mc’r’re:rslflées:peg:i_cxll\;(. Awhé..rgﬂ it

cannot be said to be a case of no evidence.



7. Further, it is-vs:ef’r’rlled position in |C1W.'th'f judicial revie\;v‘canne-f
be permitted ogeihs’r the dlecision but has to be confirr_ed to the
decision making p‘rocess. It is equally we_ll set’rleeirfhof neither co:L;rf
can sit in judgment on merit of the decision nor it is oper1 to the
court to re-appreciate and re-apprise the evidence led before the
Enquiry Officer and examine the findings recorded by the Enquiry
Officer as a court of appeal and reach its own conclrrsion. In case, if
| frhere is some evidence which ’rhe“ authority en’rrpsied with duty to
hold the enquiry '.hos cccep’reéj and which evidence may
reasonably sueporf the Conclusioin that the deliinquen:t officer is
guilty of charge, it is not the function of the eourf ’re reyiew lfhe :
evidence and orriv.e‘o’r an indepenlden'r finding on:rhe eviderrce. A’r
this stage, it will be useful fo notice few decisions of the Apex Cgur’r
regarding scope efjgdiciol reviewvvin dealing wi’rh the d,epqv__rrrr:re.nrcxil

enquiries. .

I
v

In State of Orissa vs. Muldidhar Jena, A'Ri 1963 SC 404, the

i

Constitution Bench of the Apex Courtin para 14 hes held as. underﬁ—

“14. there are two other considerations to which reference
must be mode In its judgment the High.Court has observed
that the oral evidence admittedly did not support the case
against the respondent. The use of word cdml’r’redly in our
opinion, crmounfs somewhat to an overstatement; and the
discussion that follows this overstaternent in the ‘judgment
indicates an cn‘fempf to appreciate the evrdence which, n‘
would ordmcnly not be open to the ngh 'Court to do in’ writ
proceedings. The same comment falls fo be made in regard
to the discussion in the judgment of the High Court where it
considered the question about the interpretation of the words -
‘Chatrapur Saheb’. The High Court has observed that ‘in the
absence of a clear evidence on the point the rnference dran
by the Tribundl that Chatrapur Saheb meant the respondem .
~ would not be Jushfled This observation cleorly indicates that
the high Court was altempting fo apprecrafe evidence. The
judgment of ’rhe Tribunal shows that it consrdered severol fccfs

'Q/’ P ':t ’; e -.' !
P AP T
L . . . -




under:

and circumé’rdnces in dealing. with ’rhe’ quesﬂo'n about the
identity of.the: individual indicated’ by the expression
‘Chatrapur Saheb', Whether or not the evidence on which the
Tribunal relied: was satisfactory and sufficient for justifying its
conclusion would not fall to be considered in a writ petition. .
That in effect is the approach initially adopted by the High
Court at the beginning of its judgmeént.- However, in the
subsequent part of the judgment, the High Court appear to
have been persuaded to appreciate the evidence for itself,
and that, in our opinion, is not reasonable or legitimate.”
(emphasis supplied) ‘

In State of A.P. vs. S.Sree Rama Rao, AIR. 1963 SC 1723, a three

Judge Bench ‘of the Hon'ble Apex Court in para-7, has held as

“7..... The Hrgh Court is not constituted in a proceedlng durlng
Article 226 of The Constitution as a court of oppeol over fhe
decision of 1‘he authorities holding a depcm‘men’ral enqurry
against a public servant: it is concerned, 'ro de’rermlne whe’rher

“the enquiry is held by an authority compefen’r in ’rhaf beholf

and occordlng to the procedure prescrlbed in ihcf behoif
and whether 'rhe rules of natural justice are nof' violated,
Where there'is some evidence, which the avthority entrusted
with the du’ry} to hold the enquiry has accepted and whrch
evidence may reosonobly support 'rhe conclusion’ that the
delinquent officer is guilty of the charge, it is not the function
of the High Court in a petition for a writ under Article 226 to
review the evidence and to arrive at an independent finding
on the evidence. The High Court may undoubtedly interfere
where the | departmental authorities  have held ’rhe
proceedrngs ogornsf the delinquent in a manner- mconsrsfen’r
with the rules: of natural justice or in vrolohon of ’rhe sfofu’rory
rules prescrrbmg the mode of enquiry or where 'rhe oufhormles
have drsobled themselves from reaching a folr deC|S|on by
some consrderohons extraneous to the evrdence ond merl’rs
of the case or by allowing fhemselves ’ro be mfluenced by
irrelevant consrdercmons or where the conclU5|on on 'rhe very -
face of ‘it ! rs 50 . wholly orbrfrory and copncrous 1‘ho’r no
reasonable _person could even hcve omved of ‘rhof
conclusion, :or -on similar grounds Buf 'rhe depor’rmen’rol _
authorities crre |f the enqurry is oiherwrse properly held The
sole judges of focfs and if there be some Iegol ewdence on
which their frndmgs can be based, fhe cdequocy or relloblll’ry
of that evrdence is not a matter whrch cah: be }erlf’red to be
canvassed before the High Court in a proceedmg for a wrn"
under Arhcle 226 of the Constitution.’ (empbosrs supplred) e
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8.  The scope Ofv;:'j.:UdiCiOI review in dealing with depdrfnﬁenfol

enquiries came up:fv.or consideralion before the Apex Courf in Sto’re

of A.P. vs. Chitra Venkdfd Rao, 1975 SCC (L&S) 369 dnd ’rhe Apex .

Courtin para 21 dnd 23-24 neld at under:-

“21. The High Court is not a court of appeal under Article 226
over the decision of the authorities holding a departmental
-enquiry against a public servant. The Court is concerned to
determine ‘whether the enquiry is held by an authority
competent in that behalf and according to the procedure
prescribed in-that behalf, and whether the rules of natural
justice are not violated. Second, where there is some
evidence whrch the authority entrusted with the du’ry to hold
the enquiry has accepted and which ‘evidence may
reasonably support the conclusion that the delinquent officer
is guilty of the charge, itis no’r the function of the High Court fo
‘review the evidence and to arrive at an mdependenf frndlng
on the evidence. The High Court may interfere where the
-departmental authorities have held the proceedings against
the delinquent in a manner inconsistent with the rules of
natural Jushce or in violation of the statutory rules prescrrbmg
the mode of enquiry or where the authorities have diabled
themselves from reaching a fair decrsron by some
consrderdhons extraneous to the evidence and rhe mern‘s of
the case or by allowing themselves to be mﬂuenced by
irrelevant consrderdhons or where the conclusnon on ’rhe ver

face of it rs so wholly arbitrary and capricious: that’ no
reasonable person could ever have arrived, d’r ’rhdf
conclusion. The depdr’rmenfdl du’rhonhesr ore if fhe ean|ry IS

otherwise: properly held, the sole judge of fdcrs dnd |f fhere |s o

some legal évidence on which their findings can. be bdsed
the oqequocy or reliability of that ewdence is no’r a moﬂer
which can’ be permr”red to be ccmvossed before fhe ngh
Cour’r ina proceedlng for a writ Under Arhcle 226 i '
o4

23. The Jurlsdlcilon to issue a writ of cerhordn under Arhcle
<226 is a supervrsory jurisdiction. The Apex Courr exercrses I1’
not as an dppelld’re court. The findings of fdcf redched by dn
inferior courf “or tribunal as a result of ’rhe opprecmhon of
evidence ':qrﬁe” not - reopened or queshoned in wn’r
proceedlngs An error of law which is dppdrenf on ihe fdce of
the record con be corrected by a writ, but not an error of fdcf
however grove it may appear to be. in regord fo a frndrng of
fact recorded by a tribunal, a writ ¢an be issued rf itlis. shown
that in recordlng the said finding, the frlbundl hdd erroneougly
refused to ddml’r admissible and mdferlcl evrdence or hdd
erroneously odml’r’red |nddm|ssrble evrdence whrch hds
influenced fhe |mpugned finding. Agdln |f a. findrng of fact! rs

I% oo o]
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9.

based on no ev1dence that would be regarded Los an error of
law which can be corrected by a writ of certiorari. A fmdmg of
fact recorded by the Tribunal cannot be chdllenged on fhe

‘ground ihdf the relevant and material evidence adduced

before the Tribunal is insufficient or inadequate to sustain the

_finding. The adequacy or sufficiency of evidence led on a

point and the interference of fact to be drawn from the said
finding are within the exclusive jurisdiction of the Tribunal.

24.  The High Court in the present case assessed the entire
evidence and came to its own conclusion. The High Court
was justified to do so. Apart from the aspect that the High
Court does not correct a finding of fact on the ground that the
evidence is not sufficient or adequate, the evidence in the
present case which was considered by the Tribunal cannof
be scanned by the High Court to justify the concIUSIon that
there is no eVIdence which would justify the fmdmg of the
Tribunal that the respondent did not make. ’rhe Joumey The
Tribunal gave reasons for its conclusions. It'is. not possible for

~ the High Court to say that no reasonable person could have

arrived at these conclusions. The High Court reviewéed the
evidence, reassessed the evidence and then rejected the
evidence as no evidence. That is precisely what the High
Court in exercising jurisdiction to issue a writ of cerilordn
should not do.”

i

Thus, Viewin'g fhe matter in the light of fhe. Idw Idi.d down,‘by

the Hon'ble Apex Cour’r as reproduced above, lf is not perm|551ble

for us to interfere in: the matter, f_Qr the redson§ qs; n‘o‘_’riced' ip ,‘thd'

earlier part of ’r'he:‘;' Jf‘ddgmen’r, and to dpprecﬁid’r‘e ’rihe___n}‘qfdf’r'er;.’.dgd_ir:)E

and substitute ou:fjld.e':c':ision te that of the qUi‘hdriﬁeg.' Accordlngly
L ) . e [ ‘i!";: ‘I“[J

the OA being bereyff;:c;,f' merit is dismissed winth no order dstocbs’rs ]

(B.L. ) _ : L (MLCHEOHAN)
Admv. Member i : | " Judl. .M'e.rﬁ?e'r,. o
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