IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH

- Jaipur, this the 2. day of November, 2009
ORIGINAL APPLICATION NO 399/2005

CORAM:

HO'N'B.LE MR. M.L. CHAUHAN, JUDICIAL MEMBER
~ HON'BLE MR. B.L. KHATRI, ADMINISTRATIVE MEMBER

1. Manoj Mishra son of Shri Shyam Sunder Mishra aged about 45
years, resident of House NO. 98, Ward No. 11, Shaligram
Bhawan, Brahampuri, Kachari Road, Ajmer. Presently working as
-Station Master, Mangaliawas, - North Western Raitway, Ajmer
Division, Ajmer.

2. Kirti Bhargava son of Shri Uma Shankar Bhargava aged about 46
years, resident of D H Building, Hathi Bhata, Ajmer and
presently working as Station Master, Ajmer, North Waestern

. Railway, Ajmer Division, Aimer.

...APPLICANTS
(By Advocate: Mr. C.B.'Sharma)
| - VERSUS

1. Union of India through General Manager, North Western Zone,
North Western Railway, Jaipur,

2. Union of India through General Manager Western Railway,
Church Gate, Mumbai.

3. Divisional Railway Manager, North Western Railway, Ajmer
Division, Ajmer. o

4, Shri Balram Das Baldgel Station Superintendent (Planning), -
Office of Divisional Railway Manager, North Western Railway,
Ajmer Division, Ajmer.

5. Shri Attu Khatn Instructor, Area Traming School North Western
Railway, Kutchan Road, Ajmer. :

cer...RESPONDENT

(By Advocate : Mr. V.S. Gurjar)

| | ORDER
PER HON'BLE MR. M.L. CHAUHAN |
‘The applicants have filed thlS OA thereby pravmg for the

followmg reliefs:-

LY
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“(i) That respondents may be directed to assign seniority to
- the applicants below the last candidate selected in the year
1985 i.e. Shri Bal Krishan Agarwal of General Category in
the scale Rs.455-700 and above the officials in the scale
Rs.425-640/330-560 like respondent no. 4 and 5 in the
seniority list dated 22.3.1988 (Annexure A/9)  with
consequential benefits including seniority/promotion in the
_higher scales from the date junior so allowed.
(it) - That the respondents be further directed to promote the
- applicants in the scale of Rs.6500-10500 and 7450-11500
after assigning seniority claim by the applicants without
going through selection process,. as the applicants already
‘cleared selection for the higher scales and to allow
difference of pay and allowances from the date JUNOTS S0
~ promoted.

(i) Any other order/ directions of rehef may be granted in
favour of the applicants, which may be deemed just and

.. proper under the facts and circumstances of this case.
(iv) That the costs of this application may be awarded.”

2. Facts of the case are that the apphcants have apphed for |

selection to the post of Trafﬁc Apprentice in the pay scale of Rs.455-

“ 700/- as per Employment Notlce No. 01/85 and after facing the

~ selection test, a panel Was prepared and the applicants We're allotted

to Ajmer Division vide letter dated 17.10.1986. Thereafter, the

applicants -were ordered to uhdergo the preScribed training. According .

»to the applicants they have completed / passed the trammg, result of

whlch was declared vide Memorandum dated 09 01. 1989 (Annexure. A

A_/3) in which the names of the apphcant find mentioned at sl. No. 30

and - 28 respectively. Pursuant to such selection, the applicants were

appointed on the post of Ass_istant Station Master in the revised pay

scale of Rs.1400-2300 vide order dated 30.08.1989 (Annexure A/4). It

- may be relevant to state here that the Railway Board vi_de‘circular

dated 15.05.1987 (Annexure A/5) prescribed two. scales for

' Traffic/Co'mmerci'aI"Apprentices viz., Apprentice who were selected
‘prior'to'15.05.1987 were allowed scale of pay'- of Rs.455-700 (Revised

- scale Rs.1400-2300) whereas the persons Who were selected as
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Tréffic/Commercial Apprentice after 15.05.1987 were aranted the pay

~ scale of Rs.550-750 (Revised scale Rs.1600-2660). From the material

‘placed on record, it is evident that one Shri Ashutosh Sharma &

Others, who were appointed as ASM in the pay scale of Rs.1400-2300

have filed OA No. 537/1992 in CAT Jaipur Bench, which was decided

on 13.05.1992 thereby claiming the pay scale of Rs.1600- 2660 w.e.f.
L

15.05.1987 .pur‘suant to. Annexufe A/5. The said OA was' allowed and
the béneﬁts of Rs.1600-2600 and further pf_omotion in the scale of
Rs.2000-3200 and 2375-3500 were provisionally given subject to the
SLP pending in the Hon’ble Supreme court. Accordingly, the applicants

also get the benefit of the said pay scale. However, the Apex Court set

| aside the judgment rendered by the Tribunal vide its judgment dated

06.05.1995 in the case of Union of India & Others vs. M. Bhasker

& Others, 1996 (4) SCC 416. The Hon’'ble Supreme Court had also

upheld the decision taken by the Railway Board vide its Circular dated

15.05.1987 (Annexure A/55 and it was held that two different pay
scales can be granted to Traffic Apprehtice who were selected prior to |
cut-off date i.e. 15.05.1987 and those who were appointed after
15.05.1987. As can be seen from Para No._iof the judgment of the
Apex couft, the Apex Court has categorically held that person who

were selected as Apprentice prioi‘ to 15.05.1987 were to man the

posts of Assistant Station Masters and Assistant Yard Masters. The

persons who were selected after the aforesaid cut off date were to

~man the higher posts of Station Master and Yard Master and also

\L

standard of examination for these two cateqories of Apprentice were
different. Thus the Apex Cou-rt has justified the grant of two different
scales to the Apprentices prior to 15.05.1987 and post 15.05.1987

A(\/pprentices. Accordingiy,; pay scale of Rs.1660-2660, which was
L o :
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granted to the apblicants, was withdrawn and the applicants' pay wés

fixed in the pay scale of Rs.1400-2300.

3. The grievance of fhe applicants in this OA is regarding assigning.
of higher seniority than respondents nos. 4 & 5. Th_e case 'of the
applicanf is that prior to reviéi'on of pay' scale in the category of ASM
w.e.f. 01.01.1986, the cadfe of ASM consists of three categories i.e.
u‘z the cadre of ASM, three different pay scales were provided (i) Rs.330-
560 (ii)425-640 and (iiij Ré.455-700. Accordingly to the learned
counsel for the applicant, the feeder grade of Rs;330-560 formed basis
for -promotion to the grade of Rs.425-640. Simiiarly feedér grade of
Rs.425-640 formed basfs fof the grant of higher scale of Rs.455-700.
According to the learned counsel for the applicant, respondents nos. 4
& 5 were granted promotvi_on in the pay scale of Rs.425-640 in the pre-
revised écale in thé yéar 1984-85 whereas the post of ASM/Traffic
Apprentice which was ﬁotiﬁed- pursuant to Employment Notice No.
| 01/85 was in the higher scale of'»Rs.455-700/-. As such, the applicant
should bé blaced enblock senior to re;s.pondents nos. 4 & 5 who were in
the scale of pay of Rs.425-640. It may also be relevant to mention
| that earlier the applicahts have also filed OA No. 333/2003 before this
Tribunal regarding assigning of higher seniority on the post of ASM.
However, the said OA was disposed vide order dated 18.11.2004 by
giving direction to the respondents to pass appropriate order oﬁ thé
representation of the"applicants Adated 05.11.2002 and April, 2003. In
. compliance of the order passed by this Tribunal, the respondents have
disposed of the representation of the appliéanfé vide order dated
27.01.2005 (Annexure A/1) t‘hereby holding that seniority notified vide

| -léetter dated 19.04.2001, 12/21.03.2003 and 23.09.2003, which has
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.bee‘n prepared on fhe baéis of.jo'i,ning duty in the scale of_Rs.i40'0-'
2300 hold/ ‘gbod’_and the applicants cannot be granted seniority of the
scale of Rs.455-700/- as this scale has also been revised to Rs.1400-
2300 prior to théir recruitment. It is on these facts thé applicants have

 filed this OA thereby pfayihg for the aforesaid reliefs.

4. Notice of this application was ‘given to the respondents. The
respondents have filed their reprly-; In the reply, the respondents have
. categorically stated that the order dated 27.01.2005 (Annexure A/1)
has been correctly issued and the representations of the abplicants.
have been 'decidéd' by regpoﬁdent no. 3 on the ground that the
applicants weré aﬁpp‘ointed aé ASM in- the bay scale of Rs.-1400;2300 :
and were not borne in the Railways _of appointed as ASM in the old pay
écale 6_f4Rs.4-55-700'.' Thus, the -sehiority was assigned on the basis of
their pay scale of'Rs.1400-2300. The fact that .the applicants were
récrﬁited by the Railway under'EmpIOYment Notice No. 1/85 pursuant
to the RRB Ajmer letter dated i_7.iO.1986 is not disputed. It is also
sfated that after facing the préscribed trainihg. vide order dated
| 09.01.1989 (Anﬁexure A/é), the applicant were appdinted’ aé ASM in . |
the pay scale of Rs.1400-2300 vide order dated 30.08.1989 (Annexure
‘A/4).. It is further stéted that respondents nos. 4 & ‘5 were promqtéd ‘
4a‘s'. ASM in the pay scale of Rs.425-640/ 455-700 w.e.f. 01.01;1984
Aand 23.04.1_984 respectively i.e. prior to recruitment of the applicént.’
Thus those employees w/ho had alréady been promoted as ASM in-tﬁe
scal'e. of Rs.425-640/ 455-700 in 1984 prior recruitmeni of the
applicants, the applicants _cannot :cléim f_heif seniority-over & above
thqsé»employees. Thus accordir‘wg' to the res'pb_ndents, the applicahts

cannot 'equate their case with respbndeni:s. nos. 4 & 5 or those
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emp!oy.ees who had been prorﬁoted as ASM in that scale prior to
- recruitment of Traffic Apprentice. The respondents h.ave stated that in
the seniority list dated 22.03.1988 and 19.04.2001 {Annexure A/9 and
Annexure A/10 reépectively), fhe position of the applicants has been
correctly assighed at their proper place, Further the respondents have
also justified the seniority pos'ition of the applicants in the higher grade
of Stétion Master in the scale of Rs.5500-9000/- vide order dated
23.09.2003. The respondents have also stated that the pay scale of
Rs.455-700/- was not existing When the applicants werel recruited by
the Railway Board vide their letter dated 17.10.1986 because the old
| pay scale of Rs.425-640/ 455-700 had been revised to one pay scale
of Rs.1400-2300/- w.e.f. 01.01.1986 whereas the applicants were

appointed in Railways on 30.08.1989.

5. The applicants have also filed rejoinder thereby reiterating the

stand taken by them in the OA.

6. ' We have heard the learned counsel for the parties and have
W Ml ploied Bt

perused theLrecord of the case. We are of the views that the applicants

are not entitled to any relief. Further we see no infirmity in the action
of the respondents.whereby the representations of the applicants for
higher seniority in the ASM category was rejected vide order dated
27.01.2005. At this stage, ft will be useful to reproduce the decision

taken by the authorities, which thus reads as under:-

“You had applied for Traffic Apprentice under employment
notice No. 01/85 through RRB/Ajimer. RRB/Ajmer issued a letter
dated 17.10.1986 by which vou were recruited as Traffic

"~ Apprentice in scale Rs.455-700 but before issuing the said letter,
the said Pay Scale Rs.455-700 was revised in revised Pay Scale
Rs.1400-23G0C under IV Pay Commission. In terms of recruitment

3
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process, vou were sent for initial & practical training in March,
1987 as prescribed for Traffic Apprentice. After completion of
said prescribed training, you were given offer of appointment for
the post of ASM grade 1400-2300. In terms of offer of
appointment, you had given acceptance for the appointment of
ASM in scale of Rs.1400-2300. After acceptance, you were -
appointed as ASM in scale Rs.1400-2300 vide this office letter
No. ET/121/1 Vol. 5 dated 30.8.89 and joined duties as ASM in
scale 1400-2300. Thus, it'is clear that you were not appointed as
ASM in scale 455-700. As per the extent rules, the seniority is to
be assigned to the employees on the basis of appointment. You
were appointed as ASM scale Rs.1400-2300, hence you were
assigned proper seniority on the said post of ASM scale Rs.1400-
2300. . 3 ,

After appointment of ASM in scale Rs.1400-2300, Shri
Ashutosh Sharma & others filed an OA No. 537/92 in CAT/3P,
which was decided on 13.05.92 granting the benefit of revision
of Pay & fitment from 15.05.1987 with consequential monitory

- benefits. According to the said decision, you were granted
revision of pay & fitment from pay scale 1400-2300 to 1600-
2600. The benefit in scale Rs.1600-2660 and further promotion
in scale Rs.2000-3200 & 2375-3500 were given provisionally i.e.
out come of SLP pending in Supreme court. Subsequently the
said SLP of Railway Adim. has been -allowed. According to
decision in SLP on 06.05.96, you were redrafted on the post of
ASM scale 5.1400-2300 vide letter No. ET/839/5 Vol. 10 dated
28.01.97. Regarding letter dated 9.4.97, detailed position of the
case has been given to HQ/CCG vide DG letter dated 16.5.97,
wherein it has been mentioned that Traffic App. were not -
appointed in scale 455-700 i.e. they were not borne in that
scale, hence they cannot be considered for seniority.

As per the Hon'ble Supreme Court’s judgment dated
06.05.96, your seniority alongwith other Traffic Apprentices is to
be reckoned based on your joining in pay scale 1400-2300.
Thus, your seniority has correctly been reckoned on the basis of

~ your joining in pay scale 1400-2300.

From the above facts, it is ciear that prior your recruitment .
the pay scale Rs.455-700 has been revised as pay scale
Rs.1400-2300 and were appointed in scale 1400-2300, hence
the question of seniority of scale Rs.455-700 does not arise at
this stage however, your seniority position as indicated in earlier
seniority list notified vide letter Ne. ET/1830/5 Vol. I dated
19.04.2001 & 12/21.03.2003 and 23.09.2003 had been
maintained on the basis of joining their duty in scale Rs.1400-
2300. '

7. Thus in view of the reasoning given by the competeht authority,

as reproduced above, to which we entirely agree, the applicants have

gy
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not made out any casé for the grant of relief. As can be seen from the
facté, as stated above, respondents nos. 4 & 5 were appointed as ASM_
in the pay scale of Rs.425-640 w.ef 01.01.1984 and 23.04.1984
when even the recruitment process was not initiated by the
respondents on the b_asis of -wﬁich the applicants were appointed as
ASM. It isalso an admi;cted fact that the pay scale of Rs.425-640/ 455-
700 was‘revised to one pay scale of R§.1400-2300 w.e.f. 01.01.1986.
Admittedly, the applicants have been given seniority from the date of |
their joining to lthe post of ASM w.e.f. 30.08.1989; Thus- the applicants
cannot claim seniority with effect from the date of promotion of
féspondents nos. 4 & 5 on 01.01.1984 and 23.04.1984 when they
were not even borne in the cadre and even the recruitment process for
appointment of the ’épplicants was also not initiated. Further the
applicants have not made any grievance in this OA that oldA pay scale
of Rs.425-640 which  constitute the feeder cadre for
promotion/entitiement of higher scale of- Rs.455- 700/- could not have’
been revised to one pay scale of Rs.1400-2300/- in this OA by
challenging the Validity of the order whereby these aforesaid scales
were revi;ed to one pay scale.. Further fact remains that w.e.f.
01.01.1986, the pay scales of the post of ASM was revised to 1400-
2300 an.d there exists no pay scale of Rs.455-700. In fact the

applicants have also a;cepted the revised pay scale of ﬁs.1400-2300‘
when they were appointed on 30.08.1989 without any protest. Thus,
the applicants cannot claim their séniority over and above the
respondent no. 4 & 5 w_hen they were promoted on 01.01.1984 and
23.04.1984 which scale has been revis;ed to that of 1460-2300 w.e.f.

~ 01.01.1986.
¥



8. That part the applicants are not entitled to any relief in terms of

the provisiohs contained in Para No. 302 of IREM. The aforesaid Para

ecle
deals with the seniority in initiai recruitment of the g-Fe‘-H-p This Para

specifically provides that date of regular promotion after due process
of selection would be the date from Which seniority of promotee has to
be reckoned whereas in the case of direct recruit, this would be the
date of joining the working pdst after due process i.e. after completion

of training. The said provision was also considered by the Apex Court

in 'the‘case of Swapan Kumar Pal and others vs. Samitabhar
Chakraveorty and others, 2001 SCC (L&S) 880 wherein the Apex

Court has held that ad hoc service cannot be counted for the purpose

of seniority and the seniority has to be assigned from the date of

regular appointment. It was further held that grant of finéncial benefit
from earlier date could not have the effect of changing ’the seniority
governed by the provisions of IREM. The respondents have fixed thg
seniority of the applicants strictly in terms of the provisions containéd
in Para No. 302 of IREM i.e. from the date ofjéining the working post
after comﬁletion of training. Even on this ground, the applicants are

not entitled for any relief.

9. For the foregoing reasons, the OA is bereft of merit and is

accordingly dismissed with no order as to costs. .
| | )
(B.L. KHATRI) . ‘ (M.L. CHAUHAN)
MEMBER (A) MEMBER (3)

AHQ



