IN THE CENTRALIADMINISTRA:TlgVE TRIBUNAL,
JAIPUR BENCH

Jaipur, this the 24 day of Morcﬁh, 2010

Origindl Appliccﬁoﬁ No.356/2005

CORAM:

.- HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)
HON'BLE MR. B.L.KHATRI, MEMBER (ADMV.)"

Smt. Chandra Bai w/o late Shri Hajari Lal
‘Bahadur Singh s/o late Shri Hajari Lal
Lakhan Singh s/o late Shri Hajari Lal,
Miss Dropdi d/o late Shri Hajari Lal

R/o Taharpur, Tehsil Hindaun City.
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.'Applicants

(Appliécnf No.2 present in person)
Vérfsus

1. Union of India
through General Manoger
West Central Railway,
Jabalpur.

2. Assistant Divisional E'ngineer‘,‘
West Central Railway,
Kota Division, Bharatpur.

3. Divisional Eri’ginee'r, 3
West Central Railway,

Kota Division,
Kota.

.. Respondents .

(By Advocate: Ms. Sonol Smgh proxy counsel for Shri Tej Prczkash
Sharma)
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~ deceased has specifically stated that heIZremoined absent frol'm :

v/

i

ORDER (ORAL)

" The oppllconfs are Iegol represenfo’rlves of the deceased Ioie‘ '

Shri Hajari Lal who whlle‘wo_rkmg as Gongmon was issued @

| chargesheet dated 13.8.1939“8 (Ann.A/2). The allegation against the

deceased was that he ‘rer‘f}\oined absent from duty w.e.f. 11.4.1998
to 8.7.98 unoufhori;edly ond did not comply with the medical rules.
Enquiry was held and the Enquiry Officer rely;/ing upon the statement
of the deceosed emplo;):/ee dated 9.9.2?000 held the charges

proved. It may be s’ro’re@:'iho’r in his sfotemen’r as recorded on

19.9.2000 which has been ' placed on record as Ann.A/4, the

duty as he-wos not feeling well and he was not aware about the rule

'oosi’rion. Further, he could not approach the Railway Hospital

because he wos,sufferin;gffrom arthritis, as such, was unob‘le;_fo_
approach the Railway Hospitol. Based upoo the enquiry report, ‘rhe ‘
DlSCIpllnGry Authority lmposed pumshmeniL of compulsory rehremeni‘
vide |mpugned order dofed 11.10.2001 (Alni1 A/1). In the speok;mjg
order onnex—ed with the _|!mpugned. _.orde',r_dofed 1]._10.2001, ’rhe
Disciplinary Authority while-;' agreeing f‘wifh th]e findings given by jhe
Enquiry Officer has ols_o recll:,orded that the (%eceosed was hob_ifigiol
absentee as he Unou’rhori'se'dly remoihed oosenf for 300 days in The o
year 1999, 304 days in 2000 and. 207 doys in the year 2001. Tl'he
deceased employee hos flled oppeol do’red 1.12.2007 (Ann A/7)

before the Appello’re Aui‘honfy whereby ’rhe deceased has foken '

the plea that the perlod of obsence of 300 doys 307 doys and 207
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days in the yeor,: 1999,“@200‘0 '~dhd ‘20,C:)] : Wcs not part of: The N
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;
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chargesheet and, as such, it could not have been formed basis for L

passing the order !besides jrbe fact ’rhcﬁ in vi‘ew' of -the compellm‘g
cichmstcmces men';i'oned::in para 2 of ’rhe d;albecl, the NIP moy be ‘
dropped. It may be sfdfe:d,’rbot es per‘i’rhe's’rand taken by’rhle
respondents in the rebly; :’rhe "oppeol fileid by the dec‘e.cs;e:d‘ﬁ |

employee was decided by the Appellate  Authority vide order

" dated 28.2.2002 (Ann.A/1-3) and the same was coﬁveyed to the

deceased on the oﬁd,dressjmenﬁoned in the appeal. as can be seen

from para 4.7 of the r}eply“;‘ofﬁdovit,__ However, ’irlhe applicants did n‘o{:

challenge the order dated 28.2.2002 pdsse'd by the Apgeqlqje

Bl b
"

Authority till 10.8.20(;),4 when ‘__’rhe decedased employee expired. :lt was
only in June, 2005 f:_h:ot ’rhe lc:ppllicch'rs,‘fhe !egdﬂl represenfotive§, hadI

filed application ’rhereby‘c‘hallenging ’rhe.ord‘er of the Disciplindry

Authority. An opphcohon for condonchon of delay was olso flled
thereby making cvermeni thot cl’rhough ’rhe deceosed employeel '

has filed appeal before the compe’ren’r cu’fhorl’ry but fhe scme hq§ _

i
5 ' i

. not been disposed of. 'ThIS Tribunclv. tq"king notice of this. fact

condoned the delo'y. Subsequenﬂy 'cm ?cpplico’rion was filed for

amendment ’rhereby ln’rroducmg fresh rellef clause in para B(mA) A’f

this stage, it will be Useful ’ro quo’re ’rhe rellef sought by the

applicants in the cmended, _OA, which thus reods:-

‘In view of ’rhe facts and grounds menhoned in the cbove :

para No.4 cnd 5 the humble oppllccn’rs pray the foIIowmg
reliefs: Wb
| . . I;'l _; ‘. ’ 4 ; e "
(i) That by an appropncfe order or dlrechon the lmpugned

order dcted 11.10.2001 Ann A/1 be quashed and ‘set
ﬂf@/ aside qlnd the applicants be or<ljered to be paid. thel



L)
;: I, i
salary of the. deceased employee Shri Hajari Lal l‘lll :
10.8.2004 date of his death dlonQW|lh lm‘eres’r at ’rhe rdle :
“of 24% p a. ' b C

(i)  That in the alternative the applicants be paid the
pensionary benefits since 11.10.2001 the date of
compulsory refirement along with interest @ 24% per
anrium and the respondents be directed to make the
payment of family pension after 10.8.2004 along with
interest. - »

(iii) That the respondents be directed to give ’r_he
‘compassionate. appointment to the son  of the
deceased employee i.e. the opplicon’r No.2 Bahadur
Singh who is handicapped person on appropriate pos’r
being 9t cldss pass. o L

(|||A) That the dppelldle order Ann.A 13 dated 28. 2 2002 be '
quashed and set aside and the deceased Hajari LdI be
declared to hdve been on duly till his death clm
10.8. 2004 as per Ann.A/8 with dll consequential beneflls
and pension ond other benefl’rs HE be also grdn’red the
interest ol the role of 24% p.a. on the arrears. L

(iv) Any olher relief. which lhls Hor|1 'ble Tribunal deemed fit

"~ may also be grdm‘ed to the humble dppllcon’rs

2. Notice of this dpplicdlion wdas given to lhe responde'n’rs;. The

respondents have flled reply In lhe reply 'rhe respondenls hdve

justified their oc’rlon on lhe b<35|s of the slolemenl recorded by lhe

i i

Enquiry Offlcer durmg ‘rhe course of eanIry whereby the decedsed
employee has hlmself odmllled lh‘“o’r he h,os 1neilher submlﬁed ony

leave opplicolion'hor ’rokje‘r‘ljzony_ tréatment f]roim the Railway Doctor.

Thus, the deceose._d wos"i’uhdulhorisedly» o.b:senl from du'ry.i?’ The

respondents have also sld’red that the delcedsed has not put in IlO
years of service dhd has ;o’rlilly put.in é yedrs, 9 months dnd;é .d,oy!sg
qualifying service, as such he Was: not enlllled fo the penslo?nid.ri '
benefits in terms of Rule 69] of the Rdilwo):/, ;§ervonls Pension Rules

}\]q:)j3 and the dec_‘eosed:‘ was only' enlilleld, for service gratuity
' ' P ‘ o C
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amounting to Rs. j»13286/;”ond GSl c-xmoun* which payment hoési,
already been mac%ie to fhé opplicvan.’rs. [t Eis f:urfher stated fhoflfhé‘
dececséd emplo"ye.‘e vb}eling "habitual 4£ldbsen’ree and has
continuously remained absent from duty even after issuance of the
chargesheet, as such, the penalty imposed upon ’fhe deceased
employee was cohjmensurcie with the misconduct commi’r’red. by
him. It is fur’rher's’rofed 1‘hctlthle deceased has been treated leniently
" by imposing punishmenf of .c.ompul;sory retirement.
3. We have hgord the applicant No.2, who was presentt |n
person and the learned proxy counsel for the counsel for fhfe;.
' respondents. |
4. The question which requires our consideration is wfvwe’rherj the
relief as prayed for by 1hé legal »represe.n’raﬁons of the deceased
employee con'bei,gronfed. As cop be seen from fheA relief ,CEQF’S?;
reproduced in ’rhe_'__eorlier part of 'rhe judgrh_ént, relief 8(i) read with
prayer 8(iiiA) is ’thl’f the impughed érder dated 11.10.2001 (Ann.A/],)
passed by the Disci'plinczr’y_ Au’rhorify and the: order dated 28.2,200;2
(Ann.A/3) passed by the Appellote Authority may be quoshedqn'd
set-aside and the éécecs’éd Hajari qu be declared to have on ,dgfty
till his death i.e. 10.8.2004 and reépondem‘s‘ may be directed _’ro,‘p:o.'ﬂy
sqlary of the decéased ,'employee till ‘1101.8.2004. TH_e orde;r of
‘punishment is SOL;:ghf to be qucshed o;nithe ground ’rhq’r. fh?
chargesheet was n§1 framed prqpérly on.d fhe Enquiry Officer hqs
held the deceased .gmpldye_é guilty on fhe,b‘qsis of the s’rq’reme“:nt;!'o;s
recorded in the orde_rshe’%ejlda’réd l9.9.200chmd no procedu;re‘;qs‘f

\Qcionfemplcted under the rules was followed.‘The appellate order is
/ - ' ' ‘ '
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sought to be qucxsh?éd on ’rjhle ground that the provision of Ruie222(2:) .
of the Railway Servants '(Discipline and App%efcxl) Rules has nof,beén |
followed by the Ap}aellcfe 'Alufhori’ry as c1lsojj fhe authority below ho.s -
committed grave error in fbdking into consiciiefc’rion the absence for °
the period from 192?9 to 2001 while irﬁposiné bunishmen_t, which v:vds
not part of the chorgesheefi

5. We have given duev consideration fé the submissions made
by applicants in the OA.;JWe are of the view that the impug.n_e(d'
orders Ann.A/1 and A/13I¢onnof be in’rerf_ze‘jred, inasmuch as, if_;is
admitted fact that the chargesheet against the deceas.e:d
employee is for absence fo:r 89 days w.e.f. 1 1;.4.1998 to 8.7.1998 and.
for not complying Wi’rh the requirementi f,of the medical rulg;.
Admittedly, the dec_eosedv employee remctiiﬁed absent for the said
period. Hardly any medicdl_cerﬁffccfe or qtny contemporary recloirc_zi
has been placed on record to suggest that ;fﬁe deceased has given
any intimation reg’ardingu his absence fo'r | the aforesaid pe-riodﬁ.
Rather the dececséd hosiﬁhimself stated before the Enquiry foic‘ier
on 9.9.2000 regording.fhe f.qc’r thc‘r-he‘remoineld absent without any —
inﬁmo’rion. and heE was ngifher aware about the procedurg .-P.f
submission of medical 'ce%rﬁfica’re: nor he ci:ppecred be’forq,’r;hé
Rcilwdy Doctor. Thl'ujs, in v:'iew of the fccfs,'cins stated above, it v;/_'o_uld
not have made any difference so fér as ’c_?crges levelled ngi__r.)sji'
J-rhe deceased emb_loyee cﬁre concerned. T”h’e fact remains thf_ the
deceased employee couﬁldv not brought orlx :record any jus’rifi;at?qﬁ

1 { [ !
for remaining absent or for not producing medicol certificate for the

aforesaid period wHich in any ccse;wcsf_fr,e:qui.red to be attached

4
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with the leave cpplico'rioﬁ dnd in such si’ruq’r:i.on he‘could @,ﬁave
prayed for some lesser punishmen’ri “Thus, under 'rhese.
circumstances it cannot be stated that. inﬁposiﬁon of penalty of
‘compulsory retirefnent is' harsh on the deceased employee
espeéiclly in view of the faci that the Disciiﬁlinory Au’rh‘oriiy thle
accepting the report of the Enquiry Officer has also relied upon the
absence of the deceased employee fér 300 days in 1999, 304 dcyS
in 2000 and 207 days in the year 2001. The contention raised by ’rhe
cppliconv'rs in the OA that the aforesaid absence during the year
-1999, 2000 and 2001 was no:f a part of the chargesheet, as such the
same could not . have béen taken into consideration by f‘he?
Disciplinary Authority cannot be accepted in view of the law ,Iqi'dr
down by the Apex;fCoun‘ w.h;ereby the Apex Court has held fha’r-‘pqsij
conduct of the qppliconil can be taken into consideroﬁo’n‘} to

reinforce the order of penalty. At this stage, we wish to notice

- decision of the Apex Court in the case of Govt. of A.P. and Ors. Vs.
. L i L i | i e

i
1

Mohd. Taher Ali, {2007 (8) SCC 656]. That was a case where ?thlel

Hon'ble Apex C.our’r. has rejected ’fhje contention that unless the b,gs!
conduct is a part of (:Zh.orgesh’eet,l it .icqnno'r be taken. in'[<i3
consideration while imposing ;-aunis.hm.enf. T?He Apex Court obséfved
that "there can be no hard and fast rule‘f}hct merely bec;cuse i‘h_é
earlier misconducm‘E has not ';beeﬁ men’rion‘e;dE in the charge .sh.eeitl.i:’r
écnno’r be ‘roken‘_iln’ro corilsideroﬁor.\ by_‘thie punishing quihor'ity.
Consideration of ’rbe ecxrli:er‘ misconduct i‘sv-”oyiﬁien necessary o,n|§;.3t9

reinforce the opinion of q:th.e said authority.” Thus, the coni‘e‘n‘ii”og. '

raised by the applicants as r_ioﬁcediqbove,‘hés to be rejected. '



6. As already stated qt;o:ve,‘fhe- ‘Di‘sciplir:;ctiry Aufhérii‘y has foll<'iie‘r‘1“
’fhis'cddiﬁoncl fccffoniy iln.: qrder to reinforci::é the decision so taken
by the Dis;iplinary Aufh‘ovritiy on the bosifst of the enquiry report. |
Rather, from the facts ond' 'circums'rarkes as ;tofed above, it is clear
that. the d‘ececsed employee was a hcbifuci absentee and unde'ir
these c‘ircums’rcncevs i‘mpc}Si’rion of ‘;laenoh‘y of c‘ompulsory re’riremenf
cannot be said to b‘e’ h'crs.PAL At thi's stage, it vaill be useful to quqfe

decision of the Apex Court in the case .of L&T Komatsu Ltd.. vs.

- N.Dayakumar, (2008) 1 SCC (L&S) 164 whéreby the Apex Court has
upheld impésiﬁon Qf penalty of dismissal frIQ:m service in the cqse;of :
an employee who was h'obifucl obsente,;eignd according ’ro.fhe
Apex'Co.ur’r, the factum o‘f‘ habitual absenf;eéeism from duty is gr_qv‘;e‘,
misconduct. In this case clJvc:co-rding to us,.’r:h:e.,.dececsed emplo,y‘e!ifle
hcsv been leniently dealt ;A;ifh, as such, thi'e F)rder of imposiﬁgr; 'iof

compulsory refirement cannot be said to be harsh.
P v -
{‘

o .
do 1
i

7. That apart, the ap'pliconfs are not enfitled to the relief :ﬂ f

treating the period from .cfoz"mpulsory refirement w.e.f. 11.10.200]‘.’51111
the death of the Heceoé_eq employee i.e. 10.8.2004 as duty and -

making payment to applicgnfs of the aforesaid period. Even |f fpr

arguments sake, it is gs;Urhed that ’rlhe; order of compuls'_p;y

retirement is required to be quashed, ’rhef fact remains that the
| ' o ’ RN AR
. deceased has not performed duty during the aforesaid period, as

such, even if the ofd_er of c'ornpulséry:reﬁremﬁe:nt is quashed cndf,:s:efj-
aside, no monetary: benefit can be f‘given to the lé_gdl« :

representatives of"fhe deccla:qsed folr.’rhie cfo,re:swoid period.

¢«
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8. The matter can also be looked into frbfﬁ another angle, Eyén

‘if we see- any. infirrhify_ in the ordér pcssed by the

Disciplinary/Appellate Authéri’fy or_,’rhere is-pfocedurcl defect while
conducting the enc:wiry, ir:\‘thof even’fucxli’ry,f’rhe mafter has to be
remifted back "ro the cp‘propria’re cu’rl{ori’ry and the enqui;y
proceedings »ccnn;o’r be closed. Even on this ground, prayer of ’;he
applicants that responden’rs mcy be direcfe'd.fo make mo-neforyA
benefit -’ro the cpplicchts from the date when the deceased
employee woAs compulsoryI retired from se;r\/ic:e'ﬁll his death and the
said period be counfed as qualifying service cannot be granted,
more particularly, when fh? respondents hqye cc’regoricclly stated -
in the reply that there was%fno leave in the c;redit of the deceoseg
employee when the impugl'ned order of co.m;p,ulsory réfiremehf was
passed and as such, payment of lepve enclicshmen'r could not be

B

sanctioned in favour of the deceased empIPYee. -
9. Further, with regard to the alfernotiYe prayer | 8(ii) ’rhq’r.l’rh%,
applicant be paid pensionqr"y benefits sinci? 1 1.10.2001, i.e. the c?qtg
when the deceozsed employee was cijompulsory retired from
servicé, the deceoséd emp:léyee has put ln 6 years, 9 months ondlél
days qualifying seryice on%frhe date of co;rinpl'JIsory retirement V|de :
order dated 11.10.2(?01. Thu§, in view of ’rhié provisions conioir)exc'i‘f:irzm
Rule 69 of the RciIch Se:r'vq'nts' (Pension)'RiiJ‘les, for the purpose; of
grcnf of any kind of pension one has to puif m minimum 10 yeo‘r_éf of
qualifying servicé.:: Since Tﬁe 'd'eceosed hos not puf‘ i-n mlnlmum

qualifying service, as such, no direction ican be given to.:fr_h,e:

respondents to grdn’r pension to the applicants. Admi\‘tedly,,;_the;



service gratuity in- fermég of Rule 69 ond;o’iher amount i.e.: GS!
omoun’r'h'ds- olreogly be'e"rif paid. fhus, "rhe applicants are ho.t
entitled to the ;eliefz«ospro:yefld in pc':;ra 8(ii) of the OA.

10.  That apart, even ‘if for crgumenﬁisl scl_‘<e the orderl of
cbmpulsory re’rire‘menf of the dececse.cii Idc’red 11t10.2001 is
quashed and set aside cnd the dececsed; employee is _’freo’red to

. i ,
be in service till 10.8.2004 -even then the deceased has put in less

than 10 years of qualifying service, as per ;-’rh:e stand taken by the
respondents in the 4reply. Even on this c:c»cg)un’r, the o'pplicqnts'cre
not entitled for pensionary bg—:—nefi’rs. App.licqnt No.2 who was 'prves;c.—:‘n'f
in person has submitted tht in fact his fcxﬂ_‘\ve“r was absent in ihe yt;or
1999, 2000 and 2001 on ocg'tounf of ailment and for that purpose the
Doctor has also issued méj‘c;:iicql cerfificate. According to hin?, the
respondents have n‘o’r 1c1kelri1. into conside‘rqﬁop»the aforesaid period
%f absence while comput_in.'g the quo.lifyin_g sérvice which is tbfraling
to 811 days. Thus, ogcordi‘ng to opp_l'ic'ont_‘No.:Z_ the con’renﬁon :pf _thg
respondents that fdther'Q:f ’r‘i'w;e ‘dpplicqnf vﬁcs :only put in 6 y:,efqrvs',,_i9
months and é days quclif.yiin?g se‘rvice.‘ccnnot be accepted.

11.  We have gi\;en due: 'c!onsidvercﬁon jo the‘ submissiongrﬁcd;{e;_

"by the applicant No.2, present in person. liSvte‘n if the period of 8,151

days as mentioned above is also taken (i_,!n’ro consideration even
[ B i ! - .‘“'

i
\ il

then the dececselcfigemppzyee has ho.i put ||n 10 years of quqiifyinfg

. ' o I E A% Qﬂw [ T
service so as to entitled thgm_ for pensionary benefits. This is,not the
case set up by the applicants that period of 811 days should be
regularized and c‘bun’red‘:.:for{ the pUrpo_se‘iof:quolifying servic‘e,'cs
such, the matter is not requir_ed to be examined on this cspec_"rj cmd

! ’ \
|
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no relief can be grch’red to the applicants. l;n any case, it will be

open for the applicants to raise this issue béfore the appropriate

~authority supported by confemboranebUs record and. the

appropriate authority shall consider the same within reasonable

time and decision so taken shall be communicated to the

dppliconf(.s).

12.  The applicants have also prayed in para 8(iii) of the relief
clause that the respondents may ‘bvel ~directed - to give -
compassionate appointment to dppliccnt: No.2. Accor‘ding,to‘ us,
fc’rhe.r'of applicant No.2 did not die while vinis;ervice.. Admittedly, the
death took place after quﬁer of applicant hNo.2 was no longer in
railway service. N.‘ol rule has been shown To:z‘us which stipulate ’rhq:’r
eveﬁ a railway servant who has retired from service and died

subsequently thereafter, wards of sUch‘en:'\ployee are entitled to

';L"c;ompossioncte appointment.  Accordingly, this prayer of the

applicants can also not be accepted:
13.  With the aforesaid observations, 'rh.e:QA stands disposed of
with no order as to costs..
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