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CENT RAL ADMINISTRATIVE T RIBUNAL, JABALFPUR B ENCH,! JABALPUR

Jabalpur, this the 30™ day of Septesbery 2003

Hon'ble Mr, Anand MumAr Bhatt,) Administrative Member
Honible Mri G, Shanthappa, Judicial Member

Mahesh Mimer S/o Shri Ramcharan Saind,

aged about 40 years EX-MRCL,

Central aailway,;gi:esidegt Gn?fxesh

Shanker K. tapariya Eas |

ward Bina, Distt-Seugar (MeFe) APPLICANT

(By Advecate - Shri L. S, Rejput)

Union of India, Through,

The General Manager,
1e Central Raillway,i Mumbai CST.

(MAHARASHTRA) o
2. The Disivisional Railway Managery

Central Reilway, Habibganj
RS e ’

3, The Senior Divisional Electrical
Engineer (G) Central Railwayy

DRi's OEfice, Habibganiy
BHOPAL OM,P.) ' RESPONDENIS

By Advecate - Shri S.K, Mukesjee)
QRDER

By Anand Kumar Bhatt, Administrative Member -

Phis criginal Application is against the order of removal
dated 27/29.10.1993 (Annexure A-1), removing the spplicant from
the job of MRCL subsequent appellate order dated 03.09.1997
(Annexure A-2), in compliance of the order of the Tribunal
dated 04.07.1997 in oA Mo. 82/1995 and the order of the
revisional authority dated 01.09.1998 (annexure A-3), rejecting

the revision petitioﬁ;

2. The facts in brief as per the appllcant are that the

applicant had com'a lefore the Tribunal in ca Yo. 82/1995
(Mahesh Kumar Vs & U.J.IL), in which it was stated by the '
applicant that i otner| cases of similar nzature, other persons

I
have been exonexatec oq the charge and continued to be in
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service. The Tribunal remitted the case back to the appellate

suthority to consider the question of quantum of punishment

in the light of minor penalty imposed against some others. Th=
appellate suthority vide order dated 03.09.1997 (Annexure A=2)
I app Al
rejected the éggiica%écﬁ. The revision petition was also
rejected. The applicant stated that he'was engaged on 22,10.1979
as Daily Rated Casual Labour in broken periodsin various depots
at different places wheré;Ver the work was svailable. After
that the applicant was engaged uncer 2lectrical Foreman (1),
Bina on 01.10.1981, where he continued. After verification of
his casual service, he was issued a casual Labour gervice Card
and was brought on monthly rate of pay aftor continucusly WOrK=
ing over 6 months with effect from 13.04.1983 and atfter medical
examination on 08.04.1983. The Daily Rated Cesual Labours are
given status of MRCL only after verification of theilr casual
labour service and after passing the requisite medical test as
per the extant rules. The epplicant was being cohsidered in
Jhansi pivision for absorption against a ragular Group=D rost.
In the meantime a new phopal Division came into exlstence with
nins in its jurisdiction. since the appllicant was working at
Bina, he was not ¢lven raqular appointient oy Jﬁansi pivision.
He continued as MRCL at Bina. on 05.07.1990 2 major penalty
issued
charge sheet was/agalnst the applicant. The charge was that the
applicant had obtzined casual employment on the basls of fake
casuzl service card. Preliminary enquiry was conducted. HOWeVEL,
this enquiry was not done according to the procedure 1aid down
under 2ule 9 of the Rallway servants (D&A) Rules, 1968. The
aprlicant nominated shri A.R. Wadwe retired cffice supdtt. Jhan-
si as his defence counsel (ARE). The enquiry officer did not
oglive afoper notice notice in advence, nor journey passes were
. peE (5 |
issued toL?ttend the enquiry. The snquiry officer (for short
ro) examined two witnesses in the absence of the applicant and
shri Jagdish Prasad was

. - ,
his defence counssl and another w:.tness[a]so ewamined in the

absence of his ARE. The applicant was not permitted to adduce
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his defence properly. On receirt of the Copy nf the enquiry
report on 13.09.1993 the applicant supmitted his reply to the
show cause notice igsued by the giscipglinary authority glving
details of the irregularities comnitted in conducting the
enquiry. The disciplinary suthority passed the order Asted
27/29410.1993. The applicant had stated in the appeal that
The General Manager (rRE), Allahabad, in similar cases has
accorded post=facto sanction to the engagement of 90 casual

urpose of

e

labours by treating them as fresh recruits for the
seniority. He has also cited two cases in the s#me pivision of
shri nrijlal and shri 5its Ram, where the charge sheckts ware
dropped. When the case came to the Tribunal, weo-edse referring
to the two cases of Brijlal and Sita Ram, the case was renitted
back to the appellate authority to consider the question of
cquantun of punishment in the light of punishment civen in the
narlier similar cases. Thereafter the appellate orcer dated

03.09.1997 was passed by the appellate authority.

3. The learned counsel for the respondents made a preliminary
cbjection that the matter has already been decided in ¢aA Yo.
82/1995 and therefore in the present original Application the
Tribunal has no jurisdiction. For the present the Tribunal has
verdict of the
to follow the/earlier order in oA No. 52/1995. He cited the case
of smt. Ramabai and others Vs. Harbilas and other reported in
AIR 1997 Madhya Pradesh 90 (cwalior Bench), wherein it has been
held that where the court is trying a suit, that being remanded

by a superior court, cannot act contrary to the directions of

the superior courte.

4. The learned counsel for the applicant quoted the rull Bench
judgment of the Central Administrative Tribunal in the case of
Shri K.L. Culati vs. Union of Indie and others reported in

7ull Bench Judcgments of CAT 1991-1994 (Volume III) rage 367,

where it has been held that if in earlier proceedings the points
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raised involved certain issues for decisicn if not covered and
gecided and in the agjudicaticn arrived at finally in tne
carlier case, the petitionzr was ~iven liberthgssail anyv final
order which may be passed by the competent administretive
authority on reconsideration of the impugned order which was
assailed in the earlier proceedings; in that ceso, the correct-
ness or otherwise of the earlier order could be conzidered after

the final order has been passed by the compotent adninistrative

-

authority con a representation against the impugned orcer
sssailed carlicr. He stated that in vicw of the Full Bcnceh
judoment the preliminary objection is not valid. fe further
argued that enduiry was not properly held, timely notice was not
given of the enquiry anc therefore the defence counsel could not
be present. The reply to the show cause notice issued by the
disciplinary authority (for short DA) was not considered and the
person who lssued the alleged bogus card was not examined and as
other similarly placed persons haNegot away with minor penalty
there is hostile discrimination against the applicant. e stated
that the epplicant has put in 14-13 years as casual worker and
the MRCL category was given after due verification of the record

Apart from the 2 cases mentioned earlier there are other cases

in which minor penalties were given.

5. The respondents on the other hand have stated that after the
case was remitted by the Tribunal, the appellate authority after
waliting for more than a month for any representation from the
applicant, asked the applicant vide letter dated 13.08.1997 to
make a representation. The representation was made by the
applicant on 18.08.1997 which was duly considered by the
appellate authority and the earlier decision of removal from
service was upheld. The appellate authority also considered the
matter in contextq with Annexure A-21 and Annexure A=-21(a) in

0A No. 82/1995, citing the cases of shri Sitaram and shri Brij-

lal, and staﬁtagi?s to how those cases had no relevance with the
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present case of the applicant. The responhdents have further
stated that the rRallway slectrification project is a totally
different administrative unit and the decision taken by the
authority there cannot pe binding on the open line staff.

The applicant had managed to secure employment in the Railways
by giving a fake casual labour service card. It was confirmed
by the authorities who igsued the casual labour service card
No. 260253, in favour of the applicant that this card was not
issued by them and the signature of Mre F.R. chhatawanl on the
sald card seems to be forged. The respondents have stressed
that the applicant failed to establish the genuineness of the
above casual labour service card during the course of enquiry
or otherwise too. His submissicn that he was oricinall
engaged on 22.,10.1979 under cIow/C. Rly. phopal is false,
though he was re-engeged in Bina as & casual labcur oh
01.10.1981. The enquiry officer had convenad the engulry on

22 different dates and during the entire process of the
enguiry the applicant as well as his ART slopted nonh-
cooparative attitude and therefore some wlthesses were exariie
ned in the asbsence of the applicent as ex parte. The applicant

has a1l the time before the myribunal raised technical ~oints

h

and did not make any effort§ to establish tha genuineness o

nis casual labour service card.

6. =mxplaining the case of nrijlal end Sita Ram, the respohs-
dents have explained that Brijlal'S casual labour service card
on the basif of which he secured the initial appointment on
P
Railway was £gn&$1ﬁo be fake on verification and disciplinary
proceedings were started against him and was removed from
service vice order dated 29.12.1994., However, even before the
order,post facto sanction in his favour was granted by tle
G.M., Central Railway vide his letter dated 01.04.1993. as

this fact was nhot produced by shri Brijlal before the

disciplinary authority he was taken back in service. In the
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case of shri sita Ram his employment was with Railway

slectrification project, so any action teaken in regard to him

will not be applicable to the open line staff.

7. In his oral submission shri Mukherjee cited AIR19865C686,

where it has been held by the Apex Court that the number of
years put in by an employee shall not be considered when the
employment was obtained on the basis of fake certificate.
imilar decision has been given by the Jabalpur Bench of this
Tribunal in the case of Madhukar Vs. UeCoI. & Ors. in OA Noe
504/1997 decided on 26th March, 2003, He stated that looking
to the seriousness of the charge it is not a case where the
punishment granted should be interfered. This beinc not 2

-ence
case where it shocks the consciexs of the Tribunal.

8, In rerly shri nmajput for the applicant stated that in
addition to Sits Ram and Brijlal, he haos clven the name of 2
fiow mere persons of Central Railway whose cases were of

also
similar nature and who were[given minor penalties. Confirming

the same punishment by tha disziplinary asuthority is against

the renittzl order.

9. we have carefully gone throuch the pleadings oh both thc
sides and have heard the counsel con both the sides at sone

lengthe.

—~

10. as far as the Question of restricting the present C2 within
the four corners of the earlier decision given in the earlier
order of the Tribunal, we agree with the azpplicant that if
the points involved were not decided in the first cese it is
open for him to challenge the correctness of the order under
dispute. The case of shri K.L. Gulati (supra) cited by the
applicant is binding on us. However it can be mentioned at

N ey
the outset that, nottFeueiaa time§ some new issues can be

bbh&ﬂwqﬁbwﬁi
raised)so that the case is remitted. In CA No. 382/1995, two
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cases of sShri Brijlal and shri sita Ran were pointed out by
the applicant and after seeing the Annexures a-21 and aA-21(a)
in the sa2id oA, the Tribunal remanded the case to the
appellate authority to reconsider the quantum of punishment.
The two cases have been examined by the respondents and in
the appeal order the reasons have been given why the two
cases are not applicable in the case of the applicant and in

e tn O med
the reply submitted by the respondents it has been gkwﬁ?in
detail as to why the two cases are hot applicable in the
present case. We also agree with the respondents that what
has beeh done in the case of Railway Electriflication Project
is not binding on the open line staff and thes reasons Zor
taking back in service of shri nrijlal have also been studiad.
Both these cases can therefore be distinguished from the
present case and we do not find the respondents at fault on
this. Now again the aprlicant cannot mention a few more names
with the objective of quashing of the enquiry and fresh

exploration of the cases of various other employees which he

has now mentioned.

11. It is an established principle that the depertmental
enquiry cannot be strictly according to the Indian Tvidence
Act and in case there is non-cooperation or willful absence

‘of the applicant, ex parte proceedings are allowed.

-4’oﬁakv°
12, whatLﬁéeascs us is that all through the applicant has be-

en raising technicel points but he has evaded the maln issuc
' of |

that is the genulnepess/ the casual labeur service card

issued to him. Rather by citing cother instances where such

misconduct was icnored in other zones or in a project like

Railway =lectrification, he seems to be admitting his guilt

in this regard. As has been pointed out in several cases it

is beyond the scope of the Tribunal to look into ths guantum

of runishment once the charges are proved until it shocks the
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conscious .of the Tribunal.

13. We do not find any reason to interfere with the zction
taken by the respondents against the aprlicant. Accordingly

the Original Application is dismissed. Mo costs.
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hanthappa) (Anand Kumar Bhatt)
ial Member Adninistrative Member
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