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jabalpur,. this the 30*^ »y of Septatoec,; 2003.

Hott'blc Mr, Anand Miraar Bhatt^) Adroinistrative Mentocs:
HoB'bie Mr; G, Shanthappa,) i3Uwial Meniber

Mahesh iUraar S/o Shri Ramcharan Sainie!
aged about 40 years EM-41RCI*»
Central aalltfay^] resident of
Shanlur 14 tapariya Bast Ganesh
Ward Bina, Distt-Saugor (M J?«)

(By Advocate «■ Shri S, sajput)

Union of India* Through,
The General Managar#]Central Raili'^ay,j Huti^i CST.

2. Ihe Disivisional Railway Manager,]
Central Railway, Habibganj,
BHOPAL (M,P;)

3, The Senior Divisional Blectrioal
aigineer (Gj Central Railway^

tjm's Office, Habibgab3,i
BHOPAL (M,P*)

(By Advocate - Shri S#IC, Mukerjee)
ORDER

APPLZCAMT

RBSPOBDEHTS

By Anand Kumar Bhat.t, Administrative Member -

This original Application is against the order of removal

dated 27/29.10.1993 (Annexure A-1), removing the applicant from

the job of MRCL; subsequent appellate order dated 03.09.1997

(Annexure A-2)-, in compliance of the order of the Tribunal

dated 04.07.1997 in OA Mo. 82/1995 and the order of the

revisional authority dated 01.09.1998 (Annexure A-3)* rejecting

the revision petition.

2. The facts in brief as per the applicant are that the

applicant had com-e Lefo|:e the Tribunal in CA No. 82/1995
(Mahesh Kumar Vs 1 uo.l|.), in v/hich it x^ras stated by the

applicant thatj i.i otner
i

have been exonfe.tatec of

cases of similar nature, other persons

the charge and continued, to be in

■«iAi
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Innnsed aoainst some others, in.
in the light of minor penalty imposed, a.

^=fed 03.09.1997 (Annexure h-^.)appellate authority vide order d
^  muo r^'vision petition was also

rejected the The
Hoani- Stated that he was encjagea on 22.10.1rejected. The applicant statea euc

as Dally Rated Casual Labour in broKen period,in various depots
at different places „here?ver the worX was available. After

1  rical Foreman (i-l)»
that the applicant X'^as engaged unu

Bine on 01.10.1981. where he continued. After verificaUon o£^
his casual service, he was issued a Casual Labour Service Caro
and was brought on monthly rate of pay after continuously worh-

1 o n/I rind after medical
ing over 6 nionths with effect rrom 13.04.1-83 - -

no OA iQfiS The Daily Rated Casual Labours areexamination on 08.04.1983. me
T  .C4. >V* ^7P>ri'fication of their casual

given status of MRCL only after veri-mauiof

labour service and after passing the requisite medical test as
per the extant rules. The applicant was being con,si«ered m
ahanai Division for absorption against a regular Group-D post.

'nivi«?ion came into existence with
In the meantime a new Bhopal Division

1  qince the applicant v;ss working at
Bine in its jurisdiction, since uue app

Bins, he was not given regular appointment by Jhansi Division.
He continued as HRCL at Bina. on 05.07.1990 a major penalty
charge sheet wts/rgainst the applicant. The charge was that the
applicant had obtained casual auployment on the basis of fake
casual service card. Preliminary enquiry was conducted. However,

this enquiry was not done according to the procedure laid dovm
under Rule 9 of the Railway servants (dDa) Rules, 1968. The
applicant nominated Shri *.R. Vladwe retired. Office Supdtt. Jhan
si as his .defence counsel (ARE). The enquiry officer .did not

give proper notice notice in advance, nor journey passes were
issued to|^tend the enquiry. The Enquiry officer (for short
EO) examined two witnesses in the absence of the applicant ang

shri Jagdish Prasad v/as

his defence counsel and another witness/also examined m the

absence of, his ARS. The applicant was not permitted to adduce
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.• -j- ^hf"> copv o£ t'hp en'lvjir/
his defence properly, on rece

report on 13.09.1993 the eppUoant submitted his reply to tne
show cause notice issued by the disolclinary authority giving
details of the irregularities caaruttad in conducting the
enquiry. The disciplinary authority passed the oraer gated
27/29.10.1993. The applicant had stated in the appeal that
The General Manager (.9E). Allahabad, in similar cases has
accorded post-facto sanction to the engagement of 90 casual ^
labours by treating them as fresh recruits ror the purjOSO o-

.. 4 >. 1 +.T„-> rg-Qoc; in thp s "me DivisioH ofseniority. He has also citeO two CoSes in tn.

Shri Erijlal and Shri sita Ram, where the charge^heets were
dropped, ••men the case came to the Tribunal, referring
to the two cases of Brijlal and Sita Ram, the case was remitted
back to the appellate authority to consider the question of
quantum of punishment in the light of punishment given in the
earlier similar oases. Thereafter the appellate order dated
03.09.1997 was passed by the appellate authority.

3. The learned counsel for the respondents made a preliminary
objection that the matter has already been decided in OA No.
32/1995 and therefore in the present original Application the
Tribunal has no jurisdiction. For the present the Tribunal has

to follow "eZe^lier'o?der in OA No. S2/1995. He cited the case
of srat. p.amabai and others vs. Harbilas and other reported in
air 1997 Madhya Pradesh 90 (Gwalior Bench), wherein it has been

held that where the court is trying a suit, that being remanded

by a superior court, cannot act contrary to the directions of
the superior court.

4. The learned counsel for the applicant quoted the Full Bench

Judgment of the Central Administrative Tribunal in the case of

Shri K.L. Gulati vs. union of Indie and others reported in

Full Bench judgments of GAT 1991-1994 (Volume III) Page 367,

where It has been held that if in earlier- proceedings the points
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ci

oe

raised involved certain issues for decision if not coverta
decided and in the adjudication arrivea at iin^xly
earlier case, the petitioner was eiven liberty|_assaix anv
order which may be passed by the competent administrative
authority on reconsideration of the impugneu oroei. ,-7n-.Ci.

assailed in the earlier proceedings; in that CcS..-, --hi: -orrecu

ness or otherv/ise of the earlier order could be considered after

the final order has been passed by the competGnt adrainistrative
authority on a representation against the imgugned orcer

assailed earlier. Ke stated that in view of the Full Bencn

judgment the preliminary objection is not valid, ne rurtncr
argued that enquiry was not properly held, timely notice v;as not
iven of the enquiry and therefore the defence counsel coul-,. not

present. The reply to the show cause notice issued j^y th._-

disciplinary authority (for short da) was not considered and the
person who issued the alleged bogus card was not examined and as

other similarly placed persons hasegot away with minor penalty

there is hostile discrimination against the applicant, he stated

that the applicant has put in 14-15 years as casual v/orker and

the MRCL category was given after due verification of the record.

Apart from the 2 cases mentioned earlier there are other cases

in which minor penalties were given.

5. The respondents on the other hand have stated that after the

case v/as remitted by the Tribunal, the appellate authority after

waiting for more than a month for any representation from the

applicant, asked the applicant vide letter dated 13.08.1997 to

make a representation. The representation was made by the

applicant on 18.08.1997 which was duly considered by the

appellate authority and the earlier decision of removal from

service was upheld. The appellate authority also considered the

matter in context;|| with Annexure A-21 and Annexure A-21(a) in

OA No. 82/1995, citing the cases of Shri Sitaram and Shri Brij-

lal, and ^afeiagwas to how those cases had no relevance vdth the

Jr
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present case of the applicant. The respondents have further
stated that the Railway sleotrificatlon project is a totally
different administrative unit and the oeclslon .aken by t
authority there cannot be binding on the open line
The applicant had managed to secure employment in the RaUways
by giving a fake casual labour service card. It was conrirmec
by the authorities who issued the casual labour service, card
IJo. 260253, in favour of the applicant that this

■  _.c Tv.Ty. p D G'nhstswsni on ttis
issued by them and the signature or i,r. I .R. cnna

said card seems to be forged. The respondents have stressed
that the applicant failed to establish the genuineness of the
above casual labour service card during the course of enquiry
or otherwise too. His subraission that he was originally
engaged on 22.10.1979 under dow/c. Rlv. Bhopel is false,
though he was re-engaged in Bina as a casual labour on
01.10.1981. The enquiry officer haci conveneo the enqua.ry on

22 different dates and during the entire process of tne

enciuiry the applicant as well as his ARB adopted non-

cooperative attitude end therefore some witnesses wore exami
ned in the absence of the applicant as ex parte. The applicant
has all the time before the Tribunal raised technical points

and did not make any effortlf to establish t'oa genuineness or

his casual labour service cara.

6. Explaining the case of Brijlal and Sita Ram, the respon

dents have exi^lained that Brijlal'S casual labour service card

on the basis of which he secured the initial appointment on

Railway was be fake on verification and disciplinary

proceedinqs were started against hira and v;as removed rrcw

service vide order dated 29.12.1994. Hoivever, even before the

order post facto sanction in his favour xvas granted by tte
/

G.M., Central Railway vide his letter dated 01.04.1993. As

this fact was not produced by Shri Brijlal before the

disciplinary authority he was taken back in service. In the

4r^
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case of shri sita Ram his employment was with Railway
=>n^r prt-inn taken in reqard to himElectrification project, so any action tai^e

will not be applicable to the open line staff.

7. in his oral submission Shri Mukherjee cited AIR1986SC686.
where it has been held by the Apex Court that the number of
years put in by an employee shall not be oonsiderea when the
employment was obtained on the basis of fake certificate.
Similar decision has been given by the Jabalpur Bench of this
Tribunal in the case of Madhukar Vs. U.C.I. & Ors. in OA No.
504/1997 decided oh 26th March, 2003. He stated that looking
to the seriousness of the charge it is not a case where the
punishraent granted should be Interfered. This being not a
case where it shocks the console of the Tribunal.

8. in reply shri najput for the applicant stated that in
addition to Sita Ram and Brijlal, he has given the name of a

flow more persons .of Central Railway 'whose cases vjere of
also _ . w , •

similar nature and who were/given minor penalties. Confirming

the same punishment by the disciplinary authority is against

the remittal order.

9. vie have carefully gone through the pleadings on both the

sides and have hoard the counsel on both the sides at- some

length.

10. rAs far as the question of restricting the present OA within

the four corners of the earlier decision given in tne earlier

order of the Tribunal, v/e agree v;ith the applicant that if

the points involved were not decided in the first case it is

open for him to challenge the correctness of the order under

dispute. The case of Shri K.L. Gulati (supra) cited by the

applicant is binding on us. However it can be mentioned at

the outset that, not time# some nev/ issues can be

raised )so that the case is remitted. In CA No. 32/1995, tvio
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cases of Shri Brijlal and 3hri sita Ran were pointed out by
the applicant and after seeing the Annexures A-21 and A-21(a)
in the said 0A» the Tribunal remanded the case to the
appellate authority to reconsider the quantum of punishment.
The tvjo cases have been examined by the respondents and in
the appeal order the reasons have been given why the two
cases are not applicable in the case of the applicant and in
the reply submitted by the respondents it has been in
detail as to why the two cases are not applicable in the
present case, we also agree with the respondents that what
has been done in the case of Railway Electrification Project

is not binding on the open line staff and the reasons for
taking back in service of Shri Brijlal have also been studied.
Both these cases can therefore be distinguished from the

present case and we do not find the respondents at fault on

this. Now again the applicant cannot laention a few more names

with the objective of quashing of the enquiry and fresh

exploration of the cases of various other employees which he

has now mentioned.

11. It is an established principle that the departmental

enquiry cannot be strictly according to the Indian Evidence

Act and in case there is non-cooperation or willful absence

"of the applicant, ex parte proceedings are allowed.

12. what|ji«ifiM?ee&-us is that all through the applicant has be
en raising technical points but he has evaded the main issue

of
that is the genuineness/ the casual labour service card

issued to him. Rather by citing other instances v;here such

misconduct v;as icnored in other zones or in a project like

Railway Electrification, he seems to be admitting liis guilt

in this regard. As has been pointed out in several cases it

is beyond the scope of the Tribunal to look into the quantum

of punishment once the charges are proved until it shocks tine
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conscious of the Tribunal.

13. We do not find any reason to interfere v-ith the action

taken by the respondents against the applicant. Accordingly

the Original Application is dismissed. Mc costs.

(G._Spanthappa) (Anand Kumar Bhatt)
Judi^al Member Administrative Member
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