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CENTRAL ADMINISTRATItfE TRiBfefWALk JABALPUR BENCH - ^ nARfli otip

OriGinai Applieation No^ 855 of 7Q00

Dabalpur, this the 7^ day of llay 2003

Hon'ble Shri R,K. Upadhyaya — Administrative f-tember.
Hon ble Shri O.K. Kaushik — Oudicial Rember*

A,K« Flishra, Ex Train Ticket
Examiner, Central Railway, Amla,
District Betul, Resident of Railway
Colony, Amla. AppHcant

(By Advocate - Shri Sanjay Yadav)
1/ e r s u- g

1. Union of India, Through its
General Flanager, Central Railway,
CST, Mumbai•

2. Divdsional Railway Flanager,
Central Railway, Nagpur. ... Respondents

(By Advocate - Shri Fi.N. Banerjee)

ORDER

By O.K. Kaushik. Oudicial Flember

Shri A.K. flishra has filed this original application

under Section 19 of the Administrative Tribunals Act praying

therein as under :

"8.1 The applicant respectfully pray that this Hon*ble
Tribunal be pleased to set-aside the order dated
11 .1 .2000 passed by the Disciplinary Authority
and further be pleased to set-aside the Appellate
Order dated 15.3.2000 and further be pleased to
quashed the charges being without substance.

8.2 The Hon'ble Tribunal be further plrased to direct
the respondents to reinstate the applicant into
service with all consequential benefits and also
be pleased to award the cost of the litigation."

2. The brief facts of the case are that while working

on the post of Train Ticket Examiner, at Amla he was served

with a charge sheet on 03/0a/l998 (Annexure A/i) alleging

violation of provisions of Rule 3(l) (i)(ii) & (iii) of

Railway Services (Conduct) Rules, 1966. The applicant denied

Q the charges and submitted that no such incident has taken
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place and he submitted that entire charges uere cooked up

behind the back of the applicant. The enquiry officer uas

appointed in the matter and a ̂ ^tailed enquiry uas conducted.
held

The enquiry officer has /that substantially the

charges are not proved. However in the final finding he has

given that the alleged charges has not been proved,

beyond doubt by the evidence of ftJ's. However, that the
applicant

subject occassion took place in I4/O5/1998,/i^accountable
as it led to the OAR enquiries that extent the DE*s respon

sible as there would be no smoke without fire and for giving

evidence not in tune with their original statement.

3. Further case of the applicant is that a detailed reply

was made against the findings of the enquiry officer and it

was stated that the applicant was not given the opportunity

to examine the witnesses. The disciplinary authority without

appreciating the evidence on record and without recording

the dissent finding and without affording an opportunity to

the applicant imposed the penalty of removal from service,

vide Annexure A/4. The applicant preferred an appeal and the

appellate authority decided the appeal and modified the

penalty of removal to that of compulsory retirement vide

Annexure A/6. The appellate authority has completely ignored
prln^ples

the basic JtaMaac/of the service jurisprudence and hence the

impugned orders are liable to be set-aside.

4, The respondents have filed the counter reply and have

submitted that the order of the appellate authority was also

confirmed by the revising authority. The enquiry officer has

accorded him every opportunity to prove his side. There is

flaw in the enquiry proceedings and after going through the

enquiry report the disciplinary authority has passed a

detailed penalty of removal from service. The same was

reduced to compulsory retirement by the appellate authority

no
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and it was confirmed by the revising authority. They have
further submitted that though the enquiry officer has not

given any clear cut finding against the applicant, but the

disciplinary authority has passed a reasoned and detailed

order on the basis of evidence available on record. As per
ofRule 10(3) /o&A Rules, the disciplinary authority if disagreei

uith the finding of the enquiry officer on any articles of

charges, record its reasons for such disagreement and records

its oun findings on such charge, if the evidence on record, ij

sufficient for the purpose. As such the disciplinary authority

has considered various facts available on record and draun its

oun findings and considering the gravity of charges, correctly

imposed the penalty of removal from service. It is also

submitted that in the present case it is the disciplinary

authority which did not fully agree uith the enquiry offi oer
A

and draun its oun findings and imposed the penalty of removal

from service. It is also submitted that the appellate autho

rity i,e. Sr. OCn observed that the enquiry had not been

conducted properly but he fully agreed uith the findings of

Disciplinary authority and actual evidence on record, Ttie

appellate authority has sympathetically considered his appeal

and modified the penalty of removal from service to that of

compulsory retirement so that he can get pensionary benefits

for maintaining his family.

5, A short rejoinder has been filed and the averments madi

in the reply ha\e been contradicted and it has been submitted

that the statements recorded in the preliminary enquiry cannot

be basis for inflicting penalty.

6, Ue have heard the learnsd counsel for the parties at a

considerable length and have bestoued our consideration to the

submissions, pleadings and the records of this case.
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7, The learned counsel for the applicant has pointed out

from the findings of the enquiry officer at page 16 of the

paper book, wherein Item No* 1 the allegation has been said ti

be not proved. Thereafter he has pointed out at page 18 that

the passenger appear to have lodged false fixti4?ious complaini

out of a bad intention to teach a lesson to Railway staff for

being hurt due to charging and harrasment. At page 19 it is

stated that the TTE appears to be responsible that such

unpleasant occassion aro"s8 and allowed to happen, which could

have avoided by them and to this extent, I feel that human

correct behaviours they are liable to taken up. Lastly as

regards the findings it has been submitted that the allegatior

against the applicant were not proved beyond doubt by the

evidence of PU's, He has also pointed out that the enquiry

officer has stated that there could be no smoke without fire

but there is no base for this and the complete finding is

based on conjectures and surmises.

8, Thereafter the learned counsel for the applicant has

pointed out that the disciplinary authority has dis*^greed

with the findings of the enquiry officer as is evident from

the impugned order of penalty dated II/O1/2OOO (Annexure A/4),

He has held that prima-facie there is specific evidence

available on record to prove that both the TTE*s Shri A,K,

l^ishra and Shri A,R, Ahirwar had taken the Railway administra

tion for granted. However the learned counsel for the appli

cant has submitted that prior to dis"«graeing with the

findings of the enquiry officer he was not given any opportu

nity of hearing in the matter. He was also not communicated

with the point of difference and there has been denial of the

principle of natural justice as per the verdict of the Hon'ble

Supreme Court in the case of Punjab National Bank Versus Kunj

Bihari Wishra reported at AIR 1998 SC 2713, That as per the

Q learned counsel for the applicant it is a case of no evidence
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and none of the charges have infact been proved in the

enquiry.

9. The learned counsel for the applicant has nextly

submitted that the appellate authority has also passed the

order in stereo-type manner without considering the grounds

raised in the appeal. One side he has specifically observed

that the enquiry was not properly held and another side he

has agreed with the findings of the disciplinary authority.

Thus there is no application of the mind.

10. On the contrary the learned counsel for the respon

dents has submitted that as per the provisions of the Rules

atiOCiii) of Railway Service Disciplinary & Appeal Rules it

is only that for the reasons for dis-agreeroent are required

to be recorded and there is no necessity or requirement of

informing the points of difference to the delinquent employa

or for giving an opportunity to make representation on the

point of die-agreement. Thus the action of the Disciplinary

authority cannot be faulted on this ground. As regards the
has

other points he2^eii5>hatlcally submitted that it is not a case
of no evidence as there has been a complaint in the matter

and no one makes a complaint as a fancy. In this way the

impugned o iriers have been very much passed by due applica

tion of mind and this Tribunal will not asessa the sufficJency

or adequacy of the evidence and no interference is called

for.

11. Ue have considered the rival contentions raised on

behalf of the parties. As regards the law position in case

where the disciplinary author it y die-agrees with the

findings of the enquiry officer the position is well

settled by now and as per verdict of the Hon ble Supreme

Court in th e case of Punjab National Bank and others Uersus
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Kunj Bihari Hishra reported at Air igge SC 2713, it is

essential that the applicant should be informed of the point

of die-agreement and given an opportunity to make a represen

tation against them and in the present case such course of

action has not been adhered to, despite the admitted positio

of this case that the disciplinary authority has dis-^greed

with the findings of the erajuiry officer in un-equivocal

terms. Thus in such cases the normal practice is to remand

the case to the disciplinary authority for proceeding:

uith the matter from the stage of informing the point of

dis-agreement uith the findings of the enquiry officer, but

for the reason enunciated An succeeding paragraphs we are

not inclined to grant such liberty to the respondents.

12. Now as regards the primary contention raised on

behalf of the applicant that it is a case of no evidence.

This position is clear from the perusal of the enquiry

report and it has been held that none of the charges infact

proved. Ue also observed that certain half-hearted findings

have been given by the enquiry officer which have no basis

and rather could be aptly said to be passed on conjectures

and surmises. Otherwise also the enquiry officer says that

the delinquent employees are required to be taken up for

human correct behaviours which was not the charge against

them. In this view of the matter»ue can safely conclude that

this is a case of no evidence. It has not been possible for

the learned counsel for the respondents to satisfy us as to

what was the evidence against the applicant so as to

justify their contentions that the enquiry officer had

sufficient evidence in support of his findings.

13, On the other hand, there is nothing on the record to

show that any other evidence became available to the disci

plinary authority so as to come to different conclusion.

\l The learred counsel for the respondents pointed out that
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this Tribunal cannot convert itself into a court of appeal
and assess the sufficiency or adequacy of the evidence in

support of the findings of facts reached by a qua si-judicial

authority# It is uell established that there is a difference

betueen a finding based on sufficiency or adequacy of

evidence and a finding of fact based on no evidence. But it

is a case of no evidence and the Court/Tribunal have full

powers to quash orders if bassd on no evidence#

14« As regards the pouers of the courts to set-aside the

qua si-judicial orders on the ground of no evidence, the

position of the lau is settled in the case of Union of India

Us# H#C# Goyal AIR 1984 SC 364» by the Hon'ble Suprems Court

para 20 is relevant and the relevant portion is extracted

belou :

"In dealing with a urit petition filed by public
servants uho have been disraissed# or otherwise dealt
with so as to attract Art. 311(2), the Hi^ Court
under Art# 226 has jurisdiction to enquire whether the
conclusion of the Government on uhidi the impugned
or^r of dismissal rests is not supported by any
evidence at all# Although the order of dismissal
which may be passed against a Government servant found
guilty of misconduct, can be described as an adminis
trative order, nevertheless the proceedings held
against such a public servant under the statutory
rules to determine whether he is guilty of the
charges framed against him are in the nature of quasi-
judicial proceedings and there can be little doubt
that a urit of certiorari, for instance, can be
claimed by a public servant if he is able to satisfy
the High Court that the ultimate conclusion of the
Government in the said proceedings, which is the
basis of his dismissal, is based on no evidence#«

Thus the impugned order is not sustainable in the eye of law

and deserves to be quashed on the ground of no evidence

alone#

15# The upshot of the aforesaid discussion is that the

original application has ample force and the same deserves

to be allowed# The same is hereby allowed and the impugned

orders dated II/OI/2OOO (Annexure A/4) and 15/03/2000

Q (Annexure A/6) are hereby quashed# The applicant diall be
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entitlBd to all consequsntial benefits as if the impugned
ordera uere never in existence. This order shall be compUe,
Ulth uithin a period of three jnonths from the date of
receipt of copy of this order. However, there shall be no
order as to costs.

(3.K, KAUSHIK)
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