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central administrative tribunal« JABALPUR bench. JABALPUR

»

O.A> NO. 825/1997

Hunnalal Nantdeo, s/o* Late
shri Gyasilal* Aged 56 years
(d.c.b. 6.7.1941), occupatlon-
unen^jloyed, r/o. Station Road,
Datia (M.P.).

• • • Applicant

V e r s u s

1. The union of India,
Through 8 The Member of posts.
New Delhi.

The Director of postal Services,
Office of Post Master General,
Region Indore (M.P.).

3. The Senior Suprintendent of
post Offices, Gwalior Division,
usha Colony, Gwalior ... Reapondents

Counsel 8

shri s.C. sharma for the applicant.
Shri p.N. Kelkar for the respondents

Cor am 8

Justice N.N. Singh - Vice Chairman.
Hon ble shri r.k. Upadhyaya - Member (Adranv.).

OR D E R
(Passed on this the day of 2003)

By Hon'ble shri Justice N.N. sinqh - vice Chairm,>n j-

The applicant has challenged the departmen
tal enquiry proceeding against him,and the order of penalty
of coitpulsory retirement contained in Annexure a/16, and
the order passed in Appeal (Annexure a/18), eonfirnang the
order of punishiaent passed against the applicant and has
prayed to quash the proceeding and orders referred to above
and has further requested to direct the respondents to
reinstato h-» m 4 n j
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RS. 5,000/-.

tl'e applicant Is that he was
posted as sub Post Master in Post office oatla during the
year 1974 to "'S^J^n^he w^s served a charge sheet vide
-no MO. p 12-l/75.76/(.^eiureVl). The allegation against
the ̂ llcant In that charge sheet was that while acting as
postal Assistant he made payment to some one other than the
account holder from saving banks account No. 400003, 400033
and 400034 on different dates. The applicant claimed to
have filed his reply denying the charges. According to the
appllcantyon same charges Criminal Case No. 2234/87,
2235/87 and 2235/87 were registered and the applicant was
prosecuted, but In Trial he was acgultted In all the three
cases by Judgments Annexure a/3, Annexure a/4 and Annexure
Vs. The applicant claimed that In the departmental enquiry
he pleaded not guilty and that no witnesses appeared
in the departmental enquiry except one witness shrl s.J.
Rochawanl, who also did not support the allegation against
the applicant and refused to Identify the signature said to
be his. It was also alleged that the Enquiry officer put
leading question and Insplte of the fact that the prosecu
tion failed to prove the charges against him he submitted
his report dated 18/07/l99S to the disciplinary authority
(Annexure a/14). The applicant claimed to have filed his
rqpresentatlon against the enquiry report (Annexure a/15),
t the disciplinary authority passed order dated 10/ll/i995

(Annexure Vl6) Inposlng penalty of ccnpulsory retirement
and recovery of Rs. 1,575/- from the applicant, which,
a cording to the applicant,was vdiolly unjustified. Illegal,
arbitrary and based on no proof. „e claimed to have filed ]
-"c Of appeal (Annexure Vl7) which was rejected by the
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appellate authority by order dated 26/08/i996 (Annexure
a/18) and hence this Original Application.

respondents contested the claim of the
applicant by filing reply asserting therein that the
applicant was guilty of misappropriation of money belonging
to the d^ositors and that he was habitual of committing
such frauds earlier also and as such he was rightly awarded
penalty of con^^ulsory retirement and that he had been paid
all claims regarding his retirement. The respondents also
resisted the claim of the applicant that inspite of crimi
nal cases filed against hiny he could very well be proceeded
In departmental enquiry and that the disciplinary authority
had imposed the penalty after considering the whole facts
and records. It was also asserted that, there/ nothing
wrong in the enquiry r^ort and that the preXnt applicaticn
is time barred.

perusal of record it appears that a

rejoinder was sent by the applicant by post to the Registry
which was received here on 03/12/2001. The order sheet data
07/11/2001 indicated that the applicant was granted 4 weeks
time for filing rejoinder on payment of cost of Rs, 200/-,
The order sheet dated 19/02/2002 indicated that the learned
counsel for the applicant assured that he would be handing
over a ccpy of the rejoinder to the learned counsel for the

respondents, but it does not appear from the record,whether
a ccpy of the rejoinder^was served upon the respondents or
not nor that the cost of Rs. 200/- imposed,was paid to the

respondents by the applicant or not. However it was claime<
that the respondents, who had filed ccpy of order of the
court of judicial Magistrate ilrst class. Sabalgarh,in case
NO. 485/71 (Annexure r/i) did not file the appellate Courtis

cr?r\0]i'^
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order in Criminal Appeal No. 32/75 (Annexure a/i9) by which
conviction of the applicant was set-aside. It was also

mentioned that the applicant, after retirement on 13/09/i996,
had no money and that he was poor low paid eraployee and that
he collected the documents and consulted the lawyer and had
remained ill and filed the case^which was a bit late by
about 2 months^ is not inordinate delay^which deserves to
be condoned under section 21(3) of Administrative Tribunal
Act, 1985. It was also asserted that as per settled law

enquiry could not be initiated for the same charge which
had been decided by the Court.

^ have heard learned advocates of both the
sides and have perused the record. Thls/adinltted case of
the parties that the applicant was posted as sub Post Master
Datia in 1974 to 1975 (from 25/05/l974 to 01/02/1975) and
that charge sheet dated 07/02/l992 (Annexure a/i) was
served upon him alleging 3 articles of charges out of which
charge No. 1 was that on 10/12/1974 Rs. 300/-. on 15/oi/l975
Rs. 300/- and on 25/0l/i975 Rs. ISO/- was paid to some one
from SB account No. 400034 belonging to Phoolwati saxena.
Charge No. 2 was that during the same period,on 06/07/1974
RS. 125/- was paid to some one from sB account No. 400003
belonging to shri Akbar and Charge No.l/duX the same
period on 17/li/i974 Rs. 500/- and on lV08/l974 Rs. 300/-
were withdrawn and paid to some one other than the account
holder to SB account No. 400033 belonging to Ram Prasad
saxena. Admittedly,the enquiry officer, after enquiry
submitted his report Annexure Vl4 dated 18/07/l995 Lding
the applicant guilty, against which the applicant filed his
representation dated 30/08/i995 (Annexure a/i5> and the
aiscipllnary authority peesed order of compulsory retirement

Qn'?»)v4
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on 31-10-1995/10-11-1995 (Annexure a/15). This Is also
that the applicant preferred appeal against that

penalty (Annexure a/i7) which was disposed of in refusal
by order dated 26/08/i996 (Annexure a/18).

course of argument the learned
counsel for the applicant contended that this is case of
no evidence and that in course of departmental enquiry,none
of the SB account holder^was examlne^_^ allege that mlney
was withdrawn from their account by s^e one else and was

"le-appropriated by this applicant. It was further conten
ded that from perusal of Annexure a/t, Annexure x/a.
Annexure a/9 and Annexure a/10 the order sheet of the
proceeding, it appears that witnesses wer^present and
Annexure a/11 singly Indicates that one pw shri s.J.
Roohawani appeared, who,in his deposition, did not identify
the signature on Exhibit P-i to Exhibit p-6 and Exhibit
P-15 to Exhibit p-17. Regarding^the statement recorded
during the preliminary enquirjy"Exhibit P-i to Exhibit P-6
he stated that he could not say as to whether they were ^
written by him and that he could say anything, only when
the dispatch diary is shown to him. it was contended on
behalf of there^ndents that according to the observation
">ede by the Hon'ble supreme Court in the Judgment delivered
in the case of union of India Versus sardar Bahadur repor
ted at air 1972 SC Page 355^^^ , disciplinary proceeding
was not a criminal case and/thf» -.a .cv-aoe ana^^ne standard of proof required
Is that of preponderance of probabllltlpc? anri

on ^+.u 1- and not proofbeyond reasonable doubt!V"„ts alltfed'that the
Officer proceeded contra^/ to well defined rules and
procedure and used the statement of witnesses,said to have
been recorded during preliminary enquiry, it was also
contended that in absence of examination of those witnesses

QPI/TJ, ̂
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adndtting to have deposed the statement made in prelimi

nary enquiry and subjected to cross-examination, such

statements should not have been used and relied upon by

the enquiry officer, it was submitted that the only

witness shri Rrochawani^examined before the enquiry

officer^also did not identify his own hand-writing and as

such the statements said to have been recorded during the

P^®l'^^'^ary enquiry should not have been considered by the

enquiry officer•

5•2. The learned counsel for the respondents

justified the role of the enquiry officer and submitted

that the allegation of putting leading questions by the

Enquiry Officer could not help the applicant as in

departmental proceeding rules of evidence act did not

apply and that shri Rochawani merely stated that the

signature was similar to his signature. Regarding
acquittal of the applicant in criminal cases it was
rightly submitted that the allegation^though somewhat
similar^ was not Identical In view of the fact that
besides allegation of mls-apprcprlatlon which was subject
matter In the criminal cases^ In the departmental proceeding
the allegation were also regardlngj^rtlm provisions of
central Services (Conduct) Rules "^and against provisions
of Post and Telegraph rules, as It was also contended
that the acqulttaKjln criminal cases^were not clean
acquittal as ^they were for want of examination of
witnesses, rather^lor want of futher cross-examination of
witnesses •

5•3- The learned counsel for respondents veheme-
ntaly argued that this application, being hit by l,w of
limitation,could not be entertain.^ ,en'^ertalned In view of the settled
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principle of law made clear by the Apex Court in the case

of Ramesh Chandra Sharma Versus Udham Singh and others

reported at aIR 1999 sc Page 387. The maintainability of

this OA was challenged on the ground that the appellate

order was passed on 26/08/l996. but this oa was presented

on 07/ll/i997, beyond the statutory period of one year^
provided under section 21 of Administrative Tribunal Act.

The learned counsel for the applicant submitted that the

delay was of 2 months and odd days only which could be

condoned in the interest of justice, section 21 provides

as such :

"21. Limitation

(1) A Tribunal shall not admit an
application,-

(a) in a case where a final order
such as is mentioned in clause
(a) of sub-section (2) of
Section 20 has been made in
correction with the grievance
unless the application is made^
within one year from the date
on which such final order has
been made;

(b) in a case vt^ere an appeal or
representation such as is
mentioned in clause (b) of sub
section (2) of Section 20 has
been made and a period of six
months had expired thereafter
without such final order havirr
been made, within one year
fr^ the date of e;q)iry of the
Said period of six months.

(2) Notwithstanding anything contained
in sub-section (l), where~

(a) the grievance in respect of
which an application is made
bad arisen by reason of any
order made at any time durina
the period of three years
immediately preceding the date
on which the jurisdiction,
powers and authority of the
Tribunal becomes exercisable
under this Act in respect of
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(b) no proceedings for the redres-
sal of such grievance had been
commenced before the said date
before any High Court,

the application shall be entertained
by the Tribunal if it is made within
the period referred to in clause (a),
or, as the case may be, clause (b),
of sub-section (1) or within a period
of six months from the said date,
whichever period expires later.

Thus according to the provisions of Section 21 sub Section

1(a), an application should have been filed only within

one year from the date on which such final order was made

It was rightly pointed out by learned counsel for the

respondents that no prayer for condonation of delay had

been made by the applicant. In paragraph 3 of the OA^
though the applicant claimed that the application was

within the limitation period prescribed under section 21

of the Administrative Tribunals Act. 1985, in the rejoinda

it was admitted that the appe-llate order was received by
the applicant on 13/09/i996 and that filing of this OA was

late by about 2 months which is not an inordinate delay
and that the applicant had to collect the documents and to

consult^the lawyer and that he also remained ill and hence
such^inordinate delay deserves to be condoned. Admittedly
no prayer for condonation of delay^as required under
sub Clause 3 of Section 21 of Administrative Tribunal Act^
was filed. Answering the allegation of OA being time

barred^in the rejoinder cannot be treated as a prayer for
condonation of delay to satisfy the Tribunal that the
applicant had sufficient cause for not making the applica
tion within that period,as the provisionjunder Section 21
require that it should have been filed alongwith the OA
before it is admitted. The learned counsel for the

respondents relied upon the decision of the Hon'ble
supreme Court reported in aIR 1999 sc 387 (supra) that the
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petition filed beyond the limitation period^without

application for condonation of delay^ could not have been

entertained by the Tribunal* Needless to say that such

general ground of consulting the lawyer or collecting

documents would not be considered as sufficient cause for

delay. In the case of Secretary to Government of India

versus shiv Ram Madhav Gaikwad reported at (1995)30aTC-

635(sc), where the respondent was discharged from service

and he filed petition before the Central Administrative

Tribunal claiming reinstatement and the Tribunal directed

for his reinstatement with full backwages without conside-
being

ring the question of/barred by limitation, the Apex Court

held that the application before Central Administrative

Tribunal was clearly barr-ed by limitation. Apart from the

fact that no such prayer for condonation of delay has been

filed alongwith the OA^the plea raised in the rejoinder
that he had to consult his counsel was hardly any ground

to condone the delay. The Apex Court has warned the

Tribunals/courts again and again for exercising appropriate

caution while condoning the delay and dealing with the

limitation and in the case of p.K. Ramachandran Versus

State of Kerala and others^ reported at JT 1997 (8) sc 18^
the ̂ ex Court ordered that Tribunal or Court has to

record in writing that the explanation offered for delay

was reasonable and satisfactory and that it was pre

requisite for condonation of delay.

ThuSyit is clear that no prayer for

condonation of delay has been made on behalf of the

applicant and the explanation mentioned in the rejoinder^
in reply to objection on this pointy was not merely a
valid ground much less convincing one to satisfy that

delay was beyond the control of the applicant. Thus the
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claim of the applicant is clearly time-barred and he

cannot be granted any relief in this time barred 0»K>

6. In the result^this original Application is

dismissed^as being barred by limitation but without any

order as to cost.

(R.K. UPAEHYAYA)
MEMBER (a)

oriTiD
(N.N. SINGH)
VICE CHAIRMAN
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