Original Application No. 811 of 1999

’,

Jabalpur, this the 24th day of March 2003.

Hon'ble Mr. Shanker Raju - Member (Judicial)
Hon'ble Mr. R.K. Upadhyaya - Member (Admnv., )

Mangal Prasad S/o Ramadhar,
aged about 40 years, '
Carr: & ugn. Khalasi,
Itarsi, (Compulsory Retired)
R/o, Ramnagar, Near °'C°* Cabin
Itarsi, '
Distt: Hoshangabad, M.p. - APPLICANT

(By Advocate - Shri M.R. Chandra)

VERSUS

1. Union Of india,
Through the General
Manager, Central Railway,
Mumba i * ‘

2. Oivisional Railuay Manager,
Central Railway, Bhopal,
Distt. & P.0. Bhopal

3. Oivisional Mechanical Engineer,
Central Railuay, Bhopal
Distt. p.Q. Bhopal, M.p.

4, Assistant Mechanical Engineer,

Central Railway, Itarsi,

P.O. Itarsi, Distt. Hoshangabad. = RESPONDENTS
(By advocate shri N.s. Ruprah)

ORDER (ORAL)

‘Mr. Shanker Raju, Member (T):

Applicant impugns respondents' order dated
10.6.98 where after an enquiry on disagreement a’major
penalty of dismissal hasg been imposed as well as
appellate ordeér dated 21.12;98.whereby on appeal punishe

ment has been reduced to Compulsory retirement. He has



-2-
sought quashment of these orders with reinstatement

and all consequential benefits.

2, Applicant who was working as Helper Khalasi

was also an active union worker. A minor penalty
chafgesheet was served upon applicant on 27.3.97 for
the allegations contained therein. on enquiry, enquiry
officer through his enquiry report could not establish
article No.2. The other charges were provedQ
Disciplinary authority on receipt of reply of applicant
to the finding, imposed upon him a penalty of dismissal.

3. Oon appeal against the order, taking a lenient
view, punishment of dompulsory retirement has been
imposed, giving rise to the present OA. Though learned
counsel for applicant Sh. Chandra assails the impugned
order on several 1egal‘issues, but at the outset, it
1s contended that although applicant has been exonerated
of one of the charyges by the enquiry officer, without
following the due process of law envisaged under the
rules and withoﬁt recording any tentative reasons and

| also not affording an opportunity to show cause to
applicant.%ﬁiségreed with the findings of the E.O. and
imposed a punishment on.a chérge‘which has not been
substantiated by the Eo, which violates the consti=-

tutional mandate of the Apex Court.

4. on the other hand, respondents' counsel

sh. Ruprah vehemently opposed the contentions and
contended that the disciplinary authority has power to
disagree with the Enquiry officer and as sufficient
reasons have been recorded in the punishment order

there 1s no infirmity in the order passed.
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5 we have Ccarefully Considered the rival
contentions of parties ang Perused the material en

record. Railway Boarg through itg letter/circul ar

dated 13,9,98 held asg follows;

"Hearing while disagreeing With E.0,=-If
E.O0. had given adverse findings, the
delinquent ig given copy & opportunity to
Ieépresent on it, It does Not stand to reasen
where the E.q, has given favdﬁﬁaggg_findings
which 1s proposeq to be overturned by the pa
then no opportunity be granted. Firgt stage
of enquiry ig till pa passes its findings,
Even if the rules do not provige for any
hearing in Cases when Da disagrees with the

Thus in cases of favourable report by the E.O.
if the pa disagrees with E«.0. then the DeA.
shais form a tentative opinion to dlsagree,
indicate hig tentative decision with reasons
and intimate the Same to employee in the form
of a show causge hotice, receive his reply, if

6. Apex Court in Yoginath p. Bagde v. state éf
Maharashtré, 1999 Scc (L&s) 1385 relying upon the
deéision of three-Jﬁdge bench of the Apex Court in
Punjab National Bank v. Kunj Behari Misra, 1999 (1)
SLJ 271 observeq as under;

"31l. In view of the above, a delinquent

employee has the right of hearing not only
during the enquiry proceedings conductegq
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7o If one hés regard to the aforesaid ruling
and the directions issued by the Railway Board in the
event the disciplinary authority disagrées‘with the
findings of the E.O. on any of the charges it is
incumbent and obligatory upon him to record his
tentative reasons for disagreement and after communi-
cating the same Eo appliCantkalongwith the findings
in the form of a show cause notice and on receipt of
the reply by the delinquent official should pass an
order of pehalty. This is in consonance with the

principles of falr play and natural justice.

8. From the perusal of the order’passed by the
disciplinary authority it is established that whereas
applicant has not been found guiltylof one of the charges
but the disciﬁlinary.authority disagreed with the
opinion of E.0. and has come to establish and imposea
upon applicant a major punishment. Aforesaid procedure
is an anti-thesis to the mandatory guidelines and |
dictum of the Apex Court which is binding uhder Article
141 of the Constitution of India.

9, Having failed to ébserve the principles of
hatural justice and his failure to record tentative
reasons and an opportunity ﬁo show cause before passing
a final order in the enquiry applicant has been greatly
prejudiced as he could not effectively defend the
conclusion of the D.A. which is in violation of
principles of natural Justice and fair play. As the
original order of dismissal is not legally sustainable,
the appellate order pPassed has also not taken into
consideration the aforesaid pProcedural illegality

which the appellate authority hxifis obligated to take

into consideration as per Rule 22 of the Railway
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servants (Discipline & Appeal) Rules, 1968. Accordingly

the appellate order is aiso rendered illegal.

10. In the result, OA is partly allowed. Impugned
orders ‘are quashed and set aside. Respondents are
directed to ré-instate applicant in service with all
consequential benefits. However, it shall not preclude
respondents £from proceeding further from the stage of
furnishing to applicant the disagreement alongwith

tentative reasons, in accordance with law. Aforesaid
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girections shall be complied with within a period of three ;

months from the date of receipt of a COpY of this order.

No costs.

11. The other legal contentions though raised are

not adjudicated.

(R K. Upadhyaya) (shanker Raju)

Member (A} : Menber(J)
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