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CBCTRM. ADHIiraSTRATIVE TBTBOMAL. JtBM.P.m BENm.

Original Application No, 84 of 1999

Jabalpur, this the Lf'"" day of September, 2003.

Verma, Vice Chairman (Judicial)
Hon.ble t^r. Anand Kumar Bhatt, Administrative Member

Mohd. Sharif Khan, Ex staUon Porter,
Railway StaUon Majhlyarl, Central
Railway

APPLICANT

(By Advocate - shrl L.N., Ntmdeo}

!• The Uhlon of India, through
The General Mianager, Central
Railway, Chhatrapatl Shlvajl
Terminus, Murabal.

VERSUS

2. The Senior Divisional Operating
Manager, Central Railway, Jabalpur.

3. i The Oivlslonal Operating Manager,
CentiTal) Rallj^ayp Jabalpur.

4. The ^prating superintendent
(Good^),f

(By Advocate - Shrl S.P. Slnha)
RESPONDENTS

O R P g R
I  t

By Anand Kumar Rha<-t-
ve er -

By this Orlalnal IppXloatlon the applicant Mohd. Sharif
Khan has challegned the order of his reraoval dated 01.05.98
(Ann«cur. a^xi) fron the post'of station Porter. He has
also requested for declaring the ex-parte enquiry as Illegal
and direction fcr payment of the subsistence allowance from
08.06.1994 to 16.09.1997 and also the remaining amount of
subslstance allowance from 16.09.1997 to 04.12.1997 and
April, 1998,

as per applicant
2. The facts Of the case In brlef^are that the applicant was
working as a Station Porter under the station Master,Majhlyarl
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Railway station under the Divisional Rail Manager, Central

Railway, Jabalpur, v^ere he was charge sheeted for the alleged

offence of securing regular appointment In the Railways on the

basis of bogus service card. Departmental enquiry was held and

the applicant was removed from seirvlce vide order dated

08.06.1994 (Annexure A-II). The appeal was also rejected on

28.07.1994 (Annexure A-III). The applicant filed an application
]pdSS 0(3In the Tribunal, wherein vide order dated 16.09.1997^1n o.A.

No. 209 of 1995, the orders of removal dated 08.06.1994 and

that of the appellate authorities order dated 28.07.1994, were

quashed and the respondents were directed to hold an enquiry

against the applicant complete the same within a period of 3

months. It was also provided that during the pendency of the

enquiry the applicant shall remain under suspension and regard
ing the period between the date of removal and date of final

order after^ramowBd shall be governed by a specific order to be

passed by the competent authority. Fresh enquiry was started

against the applicant. In two stages the time for deciding the

case was extended by 2 months and 1 month respectively. In the

later order of the Tribunal dated 16.09.1997 the respondents

were directed to pay the subsistence allowance as Is due to him

within fifteen days from the date of the order I.e. 06.04.1998.

The applicant was not paid the subsistence allowance as due to

him. He reminded the respondents on several ocasslons In vrtilch

he stated that due to non-payment of subsistence allowance he

will not be able to appear In the enquiry. Ultimately, 'incorr

ectly calculated subsistence allowance was paid to the

applicant on 08.04.1998 after the enquiry was completed.

3. The applicant has stated that the enquiry report was not

supplied to the applicant and he was not afforded any opportu
nity to make a representation against the proposed punishment.

The ex-parte enquiry Is Illegal. The applicant could not

attend the enquiry because of paucity of funds. The applicant
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has cited two judgment of the Apex Court, one is AIR 1973 SC1183
ohanshyam Das shrivastava Versus state of Madhya Pradesh, in
which it was held that if the delinquent failed to attend the
enquiry due to paucity of funds, resulting from non-payment of
subsistence allowance, the enquiry is invalid. In the other
judgment of Jagdamba Prasad shukla Versus state of U .P. and
others reported in AIR 2000 sc 2806, similar decision was given
and it was held that, anployee being in financial distress due
to non-payment of subsistence allowance and unable to reach the
place of enquiry and participate in departmental enquiry amounts
to denial of opportunity to defend the enquiry. In both the
cases the order against the appellants were quashed.

4. The respondents have on the other hand pleaded that the
delay in payment of subsistence allowance was due to non-
cooperation of the applicant, as the applicant did not submit
the non-employment certificate. First time the non-employment
certificate was given by the applicant on 16.03.1998 and on that
basis subsistence allowance was paid to him on 08.04.1998. The
applicant intentionally avoided the enquiry fixed on 17.03.1998,
24.03.1998, 27.03.1998 and 03.04.1998. taking the plea of non
payment of subsistence allowance, because he wanted the time
limit given by the Tribunal to be over so that he could claim
relief. It is not correct to say that the applicant was not
given the enquiry report, a show cause notice was issued to the
applicant on 16.04.1998 alongwith the enquiry report, but he
refused to receive the same as has been reported by the official
who had gone to give the applicant the enquiry report (Annexure
R-II and Annexure R-Iii). The applicant had obtained the job by
giving fake casual service card on the basis of which he was
given the appointment and the punishment given to him has been
passed after considering the evidence o» record and due

application of mind. It has also been mentioned in Para 5.e of
the reply, wherein the respondents have denied that statements
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of various oonoerned people were not recorded.

S. we have heard the learned counsel for both the sides and
perused the pleadings.

In Annexure R-ii it ha«5" it has been reported that the enquiry
report was served +-h« « i«ivea to the applicant, but he e.

»  ne refused to accept the
same stating that he would not take It until
Xewyer In this regard. It Is difficult t the
,  . aiffloult to sustain the applicantsthat the enquiry report was not given to him. it has
e so b^n pointed out by the respondents In Para S.d that the

®  "y the competent authority.

^  ■'""-Pai^ent of subsistence allowance Is somethingK ^iwe are not satisfied with the action tahen by the
pendents, while deciding m... wo. in/igge. In which further

was sought by the respondents to caaplete the enquiry and
passing of the final order th=

»  respondents were directed to

:::::: - - - - - ̂ a: fi
th bV^ ''y the respondents thats stance allowance could not be paid to the applicant

ause Of his non-cooperatlon as he did not submit the non-
emplovment certificate In time, does not hold. Ibis order of the
Tribunal In ma No 21i/iqo»
that th h < =^^°wsnce °° "6.04.1998 and aftersubslsttnce/was paid on 08.04.1998. However the

IZlTs stance allowance on 08.04.1998. Therefore th c •
^uerefore the claim of thoapplicant that he could not attend the er^ulry as he

Dalrq 4-K 1- .. 'Muj.ry, as he was not

by th I T "-S cited
Prasal ^ - -"--a; r -vour Of the applicant In thetetter, similar view has been taken bv th
case of o t ^ ® in htecapt. „. P3U1 ,„thony versus Pharat odd Mines Ltd.

another reported In aIh 1999 so 141S. m this Judgment It
Jr^
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has been held that non-payment of subsist^ce allowance during

suspension period is violative of fundamental right to life and

if the employee is unable to undertake journey to attend

disciplinary proceedings from his home town because of his

penury occasioned by non-payment of subsistence allowance^ the

findings recorded by the Inquiry Officer at such proceedings,

which were held eaparte, stands vitiated.

8. Accordingly, we do not have any option but to quash the

orders of the disciplinary authority dated 01«05»98(Annexure A*]5
as

i^/ell as the enquiry report dated 04,04,1998, The enquiry be

started afresh under the D & A Rules, It is further provided

that during the pendency of the fresh enquiry and the

disciplinay proceedings the applicant will not be reinstated

nor he will be deemed to be under suspension. He v/ill not be

paid the bacKwages for the intervening period between the order

of the removal dated 01,05,98 to the date of present order.

The disciplinary proceedings shall be completed by the

respondents within a period of 6 months from the date of

communication of this order. The respondents are directed

to pay the balance of subsist^ce allowance if any due upto

30,4,98, to the applicant within a period of one month from the

<iate receipt of copy of this order. The applicant is

also directed to fully co-operate with the enquiry and in the

disciplinary proceedings, failing which it will be open for

the Enquiry Officer to proceed exparte. No costs.

(Anand Kumar Bhatt) Verma) ^
Administrative Member Vice Chairman (Judicial]

"Sfi"


