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ORDER

Rv Hon'bTp Sihrl r<^.Shantanna/ I^ember *

The above O.A. is filed seeking the relief

to quash the Impugned Order dated 20th November. 1996

passed by the 2nd respondent vide Annexure 4 i.e.

Chief Commissioner of Income Tax, Bhopal and the

Commissi"ner of Income Tax. Bhopal and further relief

to promote the applicant with effect fromi the date

on his immediate junior has been promoted and placing

the applicant above all such junior oersons in the

promoted cadre of Income Tax Officer (Group B).

2. The brief facts of the case are: The applicant

joined the Income Tax ̂ epartmeit as direct recruit Income Tax

Inspector on 7.2.1980 at Jabalpur. The respondents

4.5. and 6 joined on the post of Inspector of Income

Tax on 2.8.1980. 14.1.1985 and 6.11.1986 respectively.

It is an admitted fact that all the respondents 4.5 and 6

are juniors to the applicant.

3. The respondent department^to promote the Income

Tax Officers to the post a>f Income Tax Officer (Group B)

i.e. the next higher post is made 100% by way of
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promotion out of eligible Inspectors of Income Tax.

The criteria for the eligibility are (i) 3 years service

on the post of -inspector of Incone Tax plus passing

of departmental examination of Income Tax Officer (Group B)

in the ACR

(ii) /feench mark-'Good' and (iii) incumbents considered

for promotion to the post of Income Tax "Officer (Group B)

of

are prwioted on the basis^ seniority cum fitness.

The controversy with regard to reservation in promotion

to the post of Income Tax Officer (Group B) arose wherein

petitions were filed by reserved category candidates

as well as general candidates before this Hon'ble Tribunal.

The said petitions were disposed off by a common judgement

passed in S.R.Ambedkar & two others vs. Union of ^ndia &

others by order dated 5.1.1996 in O.A.No.626/95. This

of

Tribunal upheld the claims general category candidates,

while upholding that applicant no.l, S.R.Ambedkar, is not

entitled t® promotion with effect fran the date as claimed

by him but as regards the other two applicants belonging

to reserve category, this Tribunal has observed that they

will have to await their turn for promotion according



to their seniority. The Tribunal in substance

declined t\ye relief to the reserve category candidates

with regard to their accelerated promotion by giving

them benefit of reservation, neverthless the claim

of such reserve cagegory candidates to promotions

according to their seniority has been upheld. The

applicant is one such eligible candidates belonging to

reserve category who has a right to be pranotea in

accordance and by virtue of his seniority, in the

cadre of Inspectors of Incone Tax of Madhya Pradesh

region, on the ground that there is no guestion of

accelerated promotion/seniority in his case.

4. while prcnioting the Income Tax Officers to the

post of Incom.e Tax Officer (Group B), the official

respondents have to follow the roster meant for

reserve category candidates. The contention of the

applicant, that, there is no bar for filling up

vacancies in general category even in favour of

candidates belonging to the reserved category, if

the said reserved category candidate is entitled

to the same on the basis of the general seniority.
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In this respect, the Hon'ble Supreme Court has decided

in the case of Akhil Bharatiya Soshit Karmachari Sangh

Vs. Union of India and others, R.K.Sabarwal's case and

Virpal Singh Chauhan and others. In vi w of the

judgement rendered by this Tribuhal and judgement of

the Hon'ble Supreme Court, the applicant has got

legitimate right for promotion to the post of Income

Tax Officer (Group B). Hence, he is entitled

for the relief.

5. Per contra, the respondents have filed reply

denying the averments made in the O.A. and also their

specific contention is that the applicant belongs to

scheduled Tribe Category whose services were confirmed

on 28.12.1990, The respondents 4, 5 and 6 are juniors

to the applicant. The official respondents have

notified the Recruitment Rules, called. Ministry of

Finance, Department of Revenue, Income Tax Officer

Orouo B oosts. Recruitment Rules, 1994, In the said

rules, the eligibility criteria are (i) 3 years seryice

on the post of Inspector of Income Tax plus passing of

Departmental examination for Income Tax Officer

(Grouo B) (ii) In the ACRs - Bench Mark -/'Good'
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and (iil) incumbents considered for promotion to

the post of Income Tax Officer (Group B) are promoted

on the basis of seniority cum fitness. The services

of the applicant that^he entered into the services on

7,2.1980, he has not passed the departmental examination

within three years, he has passed the departmental

examination in the year 1988 availing the relaxation/

concession in marks ̂ SC/ST obtaibing 46% as against

50% required for the general category candidates to

qualify. The issue in this case regarding whether

the case of the apolicant can be considered for the

promotion to the post of Income Tax Officer (Group B)

in the general category^ This issue has been decided

by this Tribunal in 0.A.No.626/95 (S.R.Ambedkar &

2 others Vs. Union of India & 2 others). The relevant

para (30) of the judgement speaks about the consideration

of reserved category to the general category. The said

case also relates to the Income Tax Department and also

to the promotion to the post of Income Tax Officer

(Group B). As on date of D^C proceedings, for promotion

to the post of Income Tax Officer (Group B), the
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applicant was not qualified. Hence his case was

not considered. The apnlicant has relied on the

judgement of the Hon'ble Supreme court in Ahhil

Bharatiya Soshit Karmachari Sangh Vs. Union of India

and others. The said case is not applicable to the

fact of the case. In the said judgement, the aiigiblity

criteria for promotion as Income Tax Officer (Group B)

(i) passing departmental examination for Income Tax

Officer (ii) to serve as Inco.^ Tax Officer for three years

and (ill) DPC Bench Mark/'Good'. Since the applicant

has availed the benefit of reservgtion at the time of

taking departmental examination, he cannot claim

for promotion under general category. Para 32 of the

judgement in O.A.No.384/94 (Girish Agrawal and another

vs. union of India and 5 others) dt,5.1.1996, the Hon'ble

Tribunal held that all the roster points are occupied

and there is no vacancy for reserved category candidates,

presently, there is an excess of two reserved category

candidates considering the cadre strength of

Income Tax Officer (Group B) in M,P.Region i.e. 106.

/
/
/
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6. The applicant's nan\e was included in the

list of eligible candidates placed before the DPC
name

meeting held on 13.11.1996 and his/ figured at

S.No.2 as the names were placed as per inter-se-seniority

of Inspectors vrho had passed the departmental examination

and were coming in the zone of consideration. Since

there is an excess of two reserved category* the case

of the applicant did not considered. That can be

adjusted only for future reserved vacancies not

under the general category, ''^he respondents further

submitted that the judgement of this Tribunal in

O.A.No.626/95 has been challenged before the Hon'ble

Supreme Court. The said S;LP is pending for adjudication.

Hence, the matter is subjudice. Ther-'-^fore, the

application is eligible to be dismissed,

7. After hearing the advocates for the applicant

as well as the respondents and perusal of the pleadings

and documents, we oroceed to decide the case.

/

/
/
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8. The admitted facts are: the applicant belongs to

Scheduled Tribe category, he is the se lor to the

respondents 4, 5 and 6, The applicant and the private

respondents have appeared for the departmental examiretion

for promotion to the post of Income Tax Officer (Group B)

as per the rules, when the applicant has taken the

benefit for appearing on examination under the reserve

category, he cannot opt for promotion under the

general category. The eligibility criteria under the

said rules for promotion to the post of Income Tax

Officer (Group B) are (i) 3 years of service as

Income Tax Officer and to pass departmental examination

in ^ R

under the reserve quota; (ii)/6ench Mark should be Good and

(iii) the incumbents considered for promotion to the

post of Income Tqx Officer (Group B) are promoted on

the basis of seniority cum fitness^ ^n due course^

such inspectors who possess the requisite qualification

are considered and promoted to the post of Income Tax

Officer (Grade B).

9. The said controversy with regard to the reservation

for promotion to the post of Income Tax Officer was

arose. The same has been decided in O.A.No,626/95
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dated 5.1.1996. It is relevant to mention that the

decision taken by this Tribunal in the said case are

to fill the reserve category candidates as well as

the general category candidates. The applicant has

contended that the department has misunderstood and

mis-intrepreted the judgement of the Tribunal depriving

eligible candidates for reserved category whose turn

for promotion in accordance with their senirrity, fcSs

Gtetae. The right of the applicant/to be promoted in

accordance and by vitue of his seniority in the cadre

of Income Tax Officer of Madhya Pradesh Region has been

curtailed.j^he respondents 4, 5 and 6 are promoted.

In the seniority list, the applicant is at si.no.21

and the respondents 4,5 and 6 are at si.no.28, 38 and

48 respectively. The mode of category in the entr^

.•fief the applicant was direct recruit Scheduled

Tribe, the mode of category in the entry of Respondent

4 was under rehabilitation scheme in general category

and the respondents 5 and 6 were entered in the

service as promotee under general category. All the

services of the apolicant and the respondents are
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fraa different categories. Admittedly, the respondaits

4, 5 and 6 are belongs to the general category. The

respondents have contended that there is no vacancy

available in the roster point for reserve candidate^

But there are promotions in the reserve category

against general category candidates in reserve roster

point. The respondents have also relied on the judgement

of this Tribunal in OlA.No.384/94 (Girish Agarwal). All

roster points are occupied and there is no vacancy

for reserved category candidates, presently there is

an excess of two reserved category candidates considering

the cadre strength of Income Tax Officer (Grouo B) in

Madhya Pradesh. To show that two reserved category

candidates strength of Income Tax Officer (Group B)

in Madhya Pradesh Region i.e. 106 as oer statistics

given below:

SC ST Total

(a) Permissible reservation of
SO and ST (i.e. 15% and
7.5%) respectively 16 8 24

(B) Present working strength
of reserved candidates 23 3 26

Thus there is an excess of two reserved category

candidates,
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In accordance with the para 4 of the judgement

in Akhil Bharatiya Soshit Karamachari Sangh, Vs.

Union of India (JT 1996 (8) S.C. 274 which speaks

about the adjusting the roster representation. The

relevant portion are:

'The vacancies arising in the cadre, after the
initial posts are filled, will post no difficulty.
As and when there is a vacancy whether permanent
or temporary in a particular post, the same has to
be filled from amongst the category to which
the post belonged in the roster but in the event
of non-availability of a reserve candidate at
the roster point it would be open to the State
Government to darry forward the point in a just
and fair manner. Having indicated the law as above
it was tategorically held that tiie principle should
operate only prospectively. In further elaborating
the point of com utation of the percentage of
reservation this court further held •

while deciding the case, the Hon'ble Supreme Court

has also referred the judgement of the R.K.Sabharwal

and others reported in JT 1995 (2) SC 351 and also the

judgement of the Virpal Singh chauhan and others

reported in JT 1995 (7)SC231. In the said judgements,

the roster meant for reserved category candidates,

there is absolutely no bar for filling up the vacancies

in the general category.

10, Hence, the action taken by the department is

void abinitio by which applicant is sought to be
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deprived of his due and legitimate right of pronotion

to the post of Income Tax Officer (Grade B). The applicait

has relinquished the eligibility qualifications.

We carefully examined the rule position and also

the judgement of the ^on'ble Supreme Court. The case

of the applicant is squaarely covered in the case of

S.R.Ambedkar and others (O,A,No,626/1995) which is

reported in 1996 (34) ATC 188 in which the Tribunal

has examined the issue regarding relaxation in qualifying

marks provided for the purpose of filling up of

reserved posts - Once the SCs/STs candidates appeared

in the examination as reserved category candidates, they

could not be treated as unreserved candidates even if they

secured pass percentage prescribed for general category

candidates - such reserved candidates could not therefore,

be excluded from total number of existing reserved

candidates - Hence, further held on facts, the reserved

quotas were already full in the present case and

therefore, further reservation could not be applied -

Excess promotion of a reserved candidate directed to

be adjusted against a future reserved point.
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In the present case also, according to the statement

made by the respondents, there is an excess representation

of reserved candidates. Hence, the facts of the case

in o,A.No.626/95 and the facts in the oresent case

are similar. Accordingly, we decide the case of the

applicant on par with the order passed in the O.A.No.

626/95. Since the present case is covered by the order of

above
chis Tribuna! as referred/and the same is pending

before the Hon'ble Supreme Court, whatever the judgement

Hon'ble

comes out fran the/Supreme Court, the same is applicable

to the applicant

11. In view of the observations made above, we dispose

the O.A. relying on the judgement in O.A.No.626/95 dedided

by this Tribunal. The relevant para of the said judgement

is:

'Another important point needs consideration. The
respondents have pleaded that a large number of SC
candidates including the three SC applicants in this
case have availed of the concession of reservation

at the time of their proniotion to the feeder cadre of
Income Tax Inspectors by superseding their seniors
belonging to OC (extract ot para 10 reproduced in
para 15 of this judgement). In the judgement of the
Apex Court in the case of Virpal Sing Chouhan, it has
been held that even if a Scheduled Caste/Scheduled
Tribe candidate is promoted earlier by Virtue of
rule of reservation/roster than his senior general
candidete regains his seniority over such earIder
proiTioted Scheduled Caste/Scheduled Tribe Candidate.
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The earlier pron.otion of the Scheduled Caste/
Scheduled Tribe candidate in such a situation does
not confer upon him seniority over the general
candidate even though the general candidate is
promoted later to that category. Therefore, the
respondent department may have to recast the inter
se seniority of the Income Tax Inspectors by following
the decision of the Apex Court in the case of
Virpal Singh Chauhan for future promotions,'

31. In the conspectus of tne facts and circumstances
discussed in extenso in the body of the judgement,
we hold that the claim of the SC applicants that their
seniors in the reserved category should be deemed to
have been promoted as a result of open competition
in appointment/promotion, cannot be upheld. Hence the
reserved points adjusted by the respondent department
cannot be directed to be released.

12. Vte hold that the applicant is not entitled to be-

as

promoted as claimed for/ the reserved poijnt cannot be

one

adjusted against the \anreserved ̂ n the roster point. The

candidates
relief claimed is that^the quota of reserved^cannot

exceed the prescribed quota. Any vacancy filled in

excess will have to be adjusted against the future

vacancies in the reserved category and not in general category.

Since the sLp is pending before the Hon'ble Supreme Court,

the respondents are directed to apply the ratio of the

Hon'ble Supreme Court in the said appeal to the case of

the applicant. Accordingly, the O.A. is disposed of with

the above observations. No order as to costs.

(Q/.Shanthappa) „(M.P?sin^
iember (J) ^ ^ Chairman

(i) grj- _
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