CENT & MINI SCRATIVE TRIL J, PUR BENCH, J, UR

ORIGIN2L APPLICATION NO.801 of 1999

Jabalpur, this the Ic-H\ day of April,.2003.

Hon'ble Mr.ReKeUpadhyaya, Member (Admnve)
l-bn':_fn;e Mr .AeKeBhatnagat,. Merber (Judicial)

@ adwin Masih §0 late shri C.Masih,

aged about 23 years, Durban (Under

order of Termination), Security Office,

ain Carriage Fectory, Jabalpur. |

R/O Quarter No.2/19, Type-I, Ga Lane,

&CF Estate, Jabal..pur ap) , =2PPLICANT

(By advocate- Mr.Manoj sSharma)
yersus

1. Union of India through '

Secretary, Ministry of DefenCe,

New Delhi. ‘
2+ Ordnance Factory Board,

through its Chairman, 1l0-A,

Shaheed KeReBose Road, CalCutta-l.

3., The General Manager,
Qun Carriage Fectory,Jabaliur (Mp)

4, The Estate Officer,
in Carriage Faetory Estate
Jabalpur (MP) ~RESPONDENL 8

(By AdvoCate- MreB.da,Silva)

O RDER

R dlr a, M er Vs

The goplicant is aggrieved by the order dated
02.,07.1998 (Aamexure A-1) by which his services had been
termminated weeefe 034071998, He isalso aggrieved by the
rejection of his appeal against that order as well as the
order of eviction of the gpplicant from the Quarter

No.2/19, Type-I, ®a Lane, G.C.Fe Estate Jabalpur by the

Estate Officer (Anncxure A=2) .

26 It is stated that the gplicant was gppointed as
Durban, Security Office in the Qun Carriage Factory,

Jabalpur as per order dated 07+07.1995 on Compassionate
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grounds after the death of his father. The sppointment
order dated 074071995 (Annexire A-3) stated that the
appointment was on a probation of two years. It 1s further
stated by the gpplicant that because of his illness ,he had
to take leave during the period of probation. The leave

al 0 included the medical leave. It is claimed by the
leamed counsel for the gpplicant that the gpplicant!s
services have been terminated during the extended period
of probation on the ground that the gpplicant has taken
leave. The learned counsel states that the gpplicant has
availed only leave, which is otherwise admissible to him.
Therefore, taking leave is not a misconduct, It is also
stated that the gpplicant has been given adverse reports
in his annual Confidential Evaluation with ulterior motives,
Therefore, the order of termination as welJ. as the order
of the Estate Officer asking the gplicant to vecate the

premises allotted to the spplicant be quashed.

3e The regpondents in thelr reply have stated hat the
gpplicant did not improve in his performance in spite of
several advices issued by the Senior Security Officer, He
was Careless towards his work, indulged in arquments and
Was not very regular in attendance. He had taken leave of
102 days and his perfomance was found unsatisfactory. His
probation period was extended two times with an advice

to improve his attendance as well as performance, failing
which his services vwag o be terminated. Since the appq.ic ant
did not improve in his attendance and performance despite
advice, his services were terminated weeef. 34741998. It is
further stated by the respondents thaet the gpplicant had
filed OA No.542/99, which was disposed of on 2891999

with a direction to the respondents to dispose of the

Contdes 09/3 .
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representation dated 107.98 and had also stayed the operation
of eviction order. It is stated by the respondents that the
impugned order dated 22411.99 (Annexure A-1A) has been
passed, in which it has been observed as followss-
"In this connection, it is relevant to mention
that shri Gladwin Masih was gppointed as Durwan wef

4,7.95 on compassionate ground with the 2 years pro-

bationary period. It is observed that during pro-

bationary period he had avalled of 102 days leave in

a very irregular manner. To improve his regularity in

attendance his probationary period was extended twice

but even though he failed to improve the performance
of Guties and on account of irregularity in attendance
and poor performance his services were terminated.

Hence it is regretted that the mercy sppeal made by

shri Masih for re-instatement in service cannot be

acceded to."

The respondents have further invited attention to the
evaluation of the performance of the goplicant by his
superiors from time to time. It was stated by the learmmed
counsel for the respondents that initially on gppointment
the gpplicant's perfomance was otherwise tolerable except
that he started taking leave very frequently during the
period from 4.01.,97 to 2006.97. The gpplicant was commu-
nicated adverse remarks in his performarce evaluation, where
his attendance was stated to be irregular and discipline
was just average. In general assessment, he was found to be
not responsible towards his duties and there was no improve-
ment in spite of oral advice. In the first half of the year
1997, he had taken leave of 42 days. He was given advice
as per letter dated 15.07.97 by which his probation per,od
was extended for six monthse. He not only L. leave, which
was due to him, but also took leave without pay during the
second half of the year 1997. By letter dated 07401498,
the goplicant was informed that he had taken leave of 20
days, whereas leave of 15 days was expected from a person

during probation period. In the anmual Confidential Report
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for the first‘%aelig.od&jf 1998, it has been repoxted that
the gpplicant was not interested in his work and also kept
creasting problems. Considering the irregular atteaidance
and unsatisfactory performence of the applicant, his
servic es have been terminated Weeefs 03407498 as per
order dated 02407.1998. Against the order of termination,
the applicant had agppealed to the Ordnance Factory Board,
who have passed the impugned order dated 22.11.99 rejecting

bis mexcy appeal and upholding the order of temination.

4. We have considered the f£sts of the case and
arquments advanced by the learned counsel of both the
parties. We have also perused the material availale on
record including the termination file of the respondents

in respect of the gpplicant.

S5e In our considered view, the termination of the
gpoplicant during the period of probation was justified on
the facts of this case. The plea of malafide order raised
by the learned counsel for the spplicant is not bome out
from the records. The entire probation period of the
goplicant if considered, we find that the gpplicant has
been taking leave frequentlys May be that the gpplicant
hasbeen sactioned leave as per his entitlement. ™
including leave without pay, but leave cannot be claimed
as a matter of right and requldr attendance is expected
from a Durwan. Availing frequent leave by a Durwan is

- been "¢ —
certainly not desirsble, He has al so{found carel ess
tovards his work and his performmance has not been found
satisfectory. It is for the regondents to assess the
suitapility of a person in probation period and if they

be
found that the goplicant was not & f£it person to/retained
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in the employment, they were at liberty to disgpense with
xeave his services. We do not £ind any irregularity, so
far as the termination is concermed, The temmimttion of
the gpplicant is based on the relevant fzts. Buring
the probation period, Hor. termination of services of
an enp]_.oyee}:i.l.:s not required to be based on any disciplinary
proceeding and concrete evidence to justify such an
xtion., In this view of the matter, we do not find any
merit in this case. Therefore, the O.A. 0 far as it
relates to termination is rejected.
51 Regarding the pr ayer of the gplicant seeking

' order of
relief against theseviction from the accommodation
allotted to him by the Estate Officer, it is noticed
that Hon'ble dipreme Court in a recent decision in the
case of Union of Indig Vs. Rasilg Rgm & othersd, 2002 SCC
(L&:S) 1016 have held that Administrative Tribunals have no
power under the At to deal with the matter relating to
the eviction of unauthorised ocCupants £rom Qovernment
quarters, Therefore, the oxrders of the Estate Officer
under the Public premises (Eviction of Unaathorised
Occupants) #t, 1971 camot be adjudicated by this
Tribunal. In view of the decision of the apex COURT, the
relief against the order of Estate OffiCer camot be
adjudicated by this Tribunal for want of jurisdiction.
The gpplicant will be at liberty to agitate the same
before an appropriate forum, if so advised. The interim
order in regard continuance of the gpplicant in the

@vernment accommodation is therefore vaCatede.

6. For the reasons mentioned in the preceding paragraph
this gpplication is rejected without any order as to costs.

?i‘\d‘ /

(aeKeBhatnagar) (ReKaUpa aya)
Member (Judicial) Mettgpe_rd(mv .
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