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V^ O.A. Nbc 758 of 1998

Smt. Biua Rani Das

Mr. S. Paul
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applicant (s)

.Advocate for the Applicant (s)

VERSUS

UOI & Ors.

^ n«N« Bancrjay

gO^.:

^ RES'ONDENTS

.Advocate for Respondents

ton'ble Shri D.c.Verma - Vice Chairman (Judicial)
n:ile Shrl Anand Kimar Bhatt . wlminlstratlve Mart,er

'• f -y be allowed to aae
2. ^ '^fbbred to tho Reporter or not ,

'• ?l;f to see the fair =op, o.
4. Whether it needs to be sent to ti, o .

for ciiouiation to other Berches of
nenones of the Tribunal ,?-fEW

(DeC.Verr'aa)
Vice Chairman
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OA. No, 758 Of 1998

i1\
Jabalpur^l this the c?? July'200 3

E)*G«Verma^j vice Chairman (J)
Hon'ble Mr. A,K.Bhatt^| Member (A)

3mt. Biiva Rani Das
Wife of late Shri Abani ifenti Das.;
Retired Cheif T.N.C.
Scuthem Eastern i^ilway
Resident of ̂ s .Bhilai Cycle Stores J
Behind ICO Banl^'; Ch^oda.i
Post B.M.Y.,i •'
Charoda^j District Durg (M.P)

( Advocate s tir, S. Paul )
Applicant

VERSUS

4,

Uiion of India
throu^ the Secretary,!
Ministry of milways '
Railway Board,]
Met/ Delhi.

She General Manager,!
South Eastern Railway,^
Garden Reach,i
Calcutta.

Divisional Railway Manacjer
South Eastern Railwayj
Bilaspur (M4>)

Divisional Accounts Officer i
South Eastern Railway.
Bilaspur (M.P) . ■

•••••• Respondents

( Advocate j Mr. M.N.Banerjee )
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PER t Hon^ble Mr, D,C, Verina,^ Vice Chairman (J)

By this 0«A#,i the applicant who is widow of late

Abani Ehnti Das ^ (retired as "-beif T.N,Cj has prayed

for a direction to the respondents to fix the retiral <aaes

of the applicant by treating the date of superannuation of

her late husband as 12-1-1985 and the same be paid along

with the arrears and interest thereon. Pension,] gratuity

leave encashment etc, also be granted by ref ixing,

2# The brief fact of the case is that late ibani ̂ ti

Das was in service of the respondents and continued to

work as Chg^k T,N,C upto 10—4—85, After notice, he was

retired on that day as it had been informed that the date

of birth of the applicant was 16-11-1923, The facts reveal

th^ after retirement,? the employee died after some time,

The^»e»l date of death of the employee is not on record.

However,] the widow of late employee,] i,e, the present

applicant,] filed OA No,426/92 for grant of terminal

benefits after refixation of family pension,] leave encash

ment etc^ as the date of birth of late enployee was
recorded as 01^-1927. The claim was^ however,] made for

retirai benefits on the average of last pay as on 31-5-85,
The Tribunal^ directed the respondents to decide the

question within a period of three months and thereafter,]
in case of change of date of birth, to ref ix the pension

etc, and pay the same. The OA was decided by an order
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dated 08-08-97. Subsequentvj thereto,' the respondents

passed an order dated 24-10-97 lAnnexure ^2),iirapu^ed

in the present OA,j which was comrtunicated to the applicant

alongv/ith the Annexure A-1. In Annexure A-2,j the
respondents have mentioned that late A,Kj3as was

initially appointed on 1-6-1945 in Bengal Hagpur Rly
3nd date of birth was recorded as 16-11-1923v

The late employee hirase!l£ had filed up the form in his

own hanc^ritin^g and si^ed the same% On this basis^i the
retiral benefits was calculated from the date of

superannuation i.e, 30-11-1981 and not after adding the
period from period from 1-12-1981 to 10^1985.

3.^ The grievance of the applicant is that his pension
benefits be calculated as on 10^85 i.e the date on
which the late enployee was actually retired and not as
on 30-11-1981 on which the applicant was to retire.
During the course of argiments,i the learned counsel for
the applicant has limited his reUef to 'the above
grievance only.

4. The learned counsel for the respondents,] on the
other han<^l submitted that as per the recorded date of
brith,j i.e. 1^11-1923j| the applicant was to superann
uate on 30-11-1981. Consequently,^ the retiral benefits
can be on, the 10 months' avera^ pay as drawn on 30-11-81.
The submission is that the period aa which the applicant
served after 30-13^1981 has been treated as re-en^loyed
and such period cannot be counted for purpose of grant
of pensionary benef itsi^^

iri
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5. iiearned counsel for the applicant has placed

reliance on the decision of GAT^j Chandigarh in the case

of TuiUi Rata V®* Sxoautive ihgineer,! CfWD^j Simla

reported in 1989 10 ATC Pag^ 199 and has submitted that

if due to departraen1i*s wrong assumption regarding due
«

date of superannuation,) the applicant was worIcing till

10-4-1985,] the pensionary benefits should be counted on

the basis of salary last drav/n by the late employee on

10-4-1985 and not on the basis cf salary drawn on the

due date of superannuation i«e, 30-11-1981.

6. We do not find any merit in the submissions made

on bdia^ of the applicant as the issue now rest decided

by a decision of l5>ex Court in the case of

■V/S. UaQ.I & QrsI^ reporter in 1997(2) si.r page

the cited cas^ the applicant was to superannuate on
^tead of^i he reclined in service till

31-5-1994. V-ilhen the action was taken to recover the
amounts paid to him for the period beyond the date,] he
was to retire^, viz 31-5-1991, fee plea.j as ta]«j in the
present case that the applicant is entitled to pension
and other benefits from 10^1985 and not from 30-11-1981,]
was also taken before the Apex Court, The ;^,ex Cpurt
Observed as below j

if

counsel for the petitioner contendsthat s^e the petitioner has worked durino the neriod,j he is entitled to the paymS of

fensS payment of Provisionalgretuity,j leave
mona„ Pension amountiiclff
plea that rttS^l debited under CffiS to theUA , retired from service on Mav
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he was to retixe on May 31J 1991. It would be an
of absolute ixrespohsjlaility on the
offset concerned in the fisctablishment

section for not taking any action•to have ̂  petitionep retired from service on
nis a-ttaining superannuation. It is true that theij
^titioner worked during -that period#! but when he
is not to continue to be in service as per law^ihe
has no ri^t to claim the salary e-tc . It is not -fch

r^enployed in the piiblic interest^ter attaining superannuation, thder the ciicuns-
ta^es#; we do not find any illegality in the action

b^Si^ authorities in refusing to grant the

7. In -the case in hand^i we find that as per the

inpusned order dated 24-10-97#! the Sailway Board has
already decided to treat the period between 1-12-1981 to

10-4-1985 as re-enployraent and all the settlements dues
upto the date of superannuaUon i.e. 30-11-1981 has

already been paid to the late employe A.Kj^as. The

department has already not taken a action to make

recovery for the aniount paid between 1-12-1981 to 10-4-85

and has regilarisea the same by treating as re-eni>loyed.

8, Ihe applicant >«s been alrea^, benefitted by order
Of the Railway Board as her husband was treated as re-
omployed. The pensionary benefit can be only from the
date of superannuation as on 30-11-2001. It cannot be
after adding the period upto 10-4-85.

9. m view of the discussion made above.; the relief
claimed in the OA cannot be grart:ed. Ihe OA is found
Without merit and the same is dismissed. Cost easy.

(A.KJBhatt)
^^ember (A) (D.C.verraa)

Vice Chairman (J)
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