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Jabalpur, this the 6th day of January,2003

Chairman«on hie Mr.R.K.irjpaaivaya-Member (AdmlnlstrSLve)

^arel^ S/o late shrl tftacao, age 55 veara
Occupatloni-servlce as District Opium Sflcer

*®ao^saur. Resident oe Qr.No» *
A/l-i5l5)e—2, Mandsaur (HP)

-
(By Advocate Shrl S*Saran|

 APPLICANT

VERSUS

1, ̂ on of In^a,through the Secretary to
^vt»of India, Ministry of finance,

^®venue, central Board of
Bxetae & Customs, New Delhi,

O^ laOia, 19.The MaiMorar Gwallor,Dlstt,Gwallor (hp), *
3: Wiputy Marootlos Oc.»oisBioner.MeenmehlMP) - respondents
(By Advocate - shrl F#N,Kellcar)

OR PER

in this sppucauon.the sppXloant has challenged
the orcer dated 16^^1.1994 (Annexure-A..i2, p^^ed by the
Deputy Narcotics Ooraaissloner.NeeTO,oh by rtUch he has
neen conBunicated that the period from 9W0il993 to
1S.1DP1993 is treated as unauthorised absence and ordered
as breah in service uhier PR 17.*. „e has also challenged
the orders dated 12.7.1996 (Annexure-A-^, and 2.6.1998
■ ^ — - - - _ ^ ̂  A<Annexure-A.i6) by which his a««al a^ revision'against
the aforesaid order were

-  ' .. tejected<>

the applicant while working as Sub-inspector in
the Office Of the NarcoUcs Oommissioner.dwalior submitted

ur programme tor the period 5.10,1993 to 8910^1993 to
attend the Court of Judicial Magistrate-ii buc
P-^a.,he was supposed to leave o„alT
and reach Bareilly and after the studyTf"!^*"*^'®^

wic Study of the case tile at
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BareJLlly*J3e was to attend the court proceedings at Badaun

and return to Gwallor from Budaun on 8*10^993fgi The claim

of the applicant is that this tour progreuons was duly

approved oy the competent authority on 4«10»1993v However»

he over-stayed at Bareilly neyond d(#10^l9d3 under

instructions of the authorities and Kept them informed

of the progress of the work regarding trap on the

information of the informer-. He fSrther claims that

in fact his tour programme was also approved tor the

aforesaid purpose to continue after 8^0^1993^ The learned

counsel of t he applicant states that on receipt of the

information from the Headquarters to report for duty,
the applicant inmediateiy rushed from ̂ areiiiy to Gwalior

on 15.10^993;;# It is claiited that the applicant could

have come earlier had he neen informed sog. While away on
tour, the applicant was transferred to Neerauch and was

treated relieved in the afternoon of I3.10®1993i On arrival
at Gwalior after the tour of Bareiliy and Budaun, the

applicant was served a memorandum dated 15.iom993

lAnnexure-A-10> issued iay the Assistant warcoUcs

Commissioner I airs.).Gwalior to the following effects-
"Jtoereas Shri Dularelal. Sub-Inspector .Office of

returning from^tour*"'
mi ^ duty but
OulLei^Ii ^4. Shri
intimation about atosentl^ himSi^^^^*^®^®*^ ^

provision 8a0*93, ̂ erefore under the
from duty by Shrl*Dularel^^i^fT absence

Srvlces" thereoy resulting 'In break In

proposed above shorn d nr.*- kI ̂ action
representation which he may wiS^to^e®^ ^
the proposed actinn u make againstthe ̂ SlgnS^? latS tSL^^f ^
Of receipt of this MemorandS^Hf
Is received within the Representation
presumed that SSS Period.lt wtn jbe®ade and the case ̂  bl submission toWixx oe decided on merltsi"

^ntd.. 3/.
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2j»l The applicant sent a reply on 18*10^1993

(Annexure-A*ll)jeto the atoresald meinorandum dated 15«10*1993«

In the said reply the applicant has stated as tollowsi-

**•••*•«••Before going to Budaun I had snhiaitted
a note to the A«N«C*(E),Gwalior (Annexure-l) wherein
i had informed that there is an information about
a seizure and if perused it can give resulti^^The
A.N«C»(E)Gwalior has ordered as under*-

'His^tour programme is approved as per note
of S*iE)«He may record the information and
pass it on to D«o«o«Bareilly to isorlcout* •

In pursuance of eUx>ve orders I met D*o«0«Bareilly
and requested vide his letter Dt«6«10#93 directed
me to meet«lnspector Budaun for help*Thereafter I
met the Inspector and also contacted the informer
who advised me to wait for 4/5 days so that he
could collect the exact information* I immediately
contacted the BSQRS on phone on 14*10fg93 and
15*10p#3 to inform the development of case •However
the S*l* on duty has informed that I have been
transferred to Heerauch and that I should return to
HQRS*immediately« Accordingly 1 returned to HQRS*
It will thus be seen that tiie undersigned was on
tour* AS such,period*^*•8*10*93 to 13*10*93 can not
be treated as unauthorised period"i

2*2 The Deputy Narcotics Commissioner*Mee0(uch*. after

taiKi,ng into account the facts of the case has passed the

following order on 16*11*1994 4Annexure-A-12>-

"Shri Dularelal* while posted as Sub-Inspec4gor in
^e office of the Narcotics Oommissioner*Gwalior
proceeded on tour for a period of 4 days w*e*fi^
5*105(^3 to 8f^l0§93* On returning from tour Shrl
Dular^al was r<%iired to join the duty but till
13f9l0^^* he did not Join the duty and also failed
to submit ai^ leave aPPlicatioiyintimation about
his absence from duty* A memorandum was issued by
the Asstt*Narootics Goraraissloner(H)Gwalior vide
F.Nq^4/lO/Oonfl/93-.1546*dated 15tl0*93 asking
him as to wi^ action under the provision of P*Ri*%7-A
for ♦Breajc in Service!, should not be taken* The
explanation submitted by Shri Dularelal •Sub-
Inspector vide his letter dated 18*10*93 was not

found satisfactory by the Narcotics Commissioner of
India and the Narcotics Coaiiiissioner of India has
ordered that the period from 9^10§93 to 15*10f93
may be treated as unauthorised a^ence and hais

ordered 'Break in Service•, under r*R*17-A as
TOmmunicated by the Deputy Narcotic^ Commissioner
(Bnft*)Gwalior vide letter F.No*34/lO/Confl/93-
1473.dated 1*8^19945

Ih
C!>.

Aggrieved by the order of t±e Deputy Narcotics Coimnissioner*
Neerauch. the applicant tiled an appeal dated 28•12*1994 to
the NarcoUcs Commissioner* who has dismissed the appeal
as per impugned order dated 12*7pi996 (Annexure-A-14>|«hia.e
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EBJeeting the appeali the Narcotics Oomnlsaioner has
further stated that the applicant had alsh

several nlsoonducts In the past. Such misconducts

included taking oS house building loan but not submitted
completion report even after 15 years; making raise
complaints against departmental ofrleers; and submltUng
false report and explanation with ulterior motives In
respect of certain enqulrlres relating to oplnmi

^srleved by the order of the Narcotics

Oommlssloner. the applicant suhmltted a revision-petition
under Rule 29(lv) of the Central Civil Servlces{eiasslfica.
tlon, Qjntrol & AppealjRules, 1965 on 10yl2.1996

(Annexure-A-15)» which"has been rejected by the Central
Board of Sxclse and Customs.New Delhi vide order
dated Zi^€^1998 (AnQe3Cttree>A-16) •

2«4 It Is claimed by the learned counsel of the
applicant that the applicant has been made subject natter
Of harassment because of filing certain Court cases
tor claiming his rlghttul claims, m this oonnecUon,
reterence has been made to 1.1.1872 of 1987 which was
decided 8n August,1992 (Annexure-A-1). This application
was tiled by the applicant while he was posted m
Barellly in iggs for claiming . , sSlonty. Subseq^nUy
he riled <^.A.55/l995 which was decided on 2.7^1995
(Annexure-A-3) and the applicant was promoted as
inspector wltfi erfect from 16s»2gl985 as per order dated
5;a2.199« and subsequently promoted as Snp«rlntendent .with
effect fcon 1.12^1994 by an order dated 12.911997. On
account of the«, Court cases, the appllcantlncurred
Ill-will of the authorities and remained always
apprehensive of some uncalled for situations"?
learned counsel stated that even though the applicant
over-stayed at Barellly fcr departmental work as directed
hy his superiors, tut In any case, this over-stay did
not call for such a severe acUon as break In servlom.
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At the most* the applicant cotild have laeen granted leave

for the period ̂ rtien he was absen^ He,therefore, urged

that all ordejTS»pursuant to issue of show cause notice

dated 15^1^^1993, passed toy the Deputy Ooiaraissioner,

Narcotics Oosnoissioner and the Central Boaurd of Excise

and Customs deserve to toe quashed',;

3 , The respondents in itheir xreply have stated that

the applicant was sanctioned tour programEae for the

period 5,10^1993 to 8^10*1993 only. There is nothing on

record to support his claim that he was asked to over-stay

beyond «iluil993%. He also did not apply leave for this

periodg? In the circuirs tances# the action taken oy the

departmental authorities is In line with the rules on

the subjecti It is stated in the reply that the applicant

after expiry of his tour prograratae on 8^10§1993 did not

contact the headquarters office and only on 14^10^1993 at
7p0 ate he informed the Gwalior control Room over

telephone that he would take 2-3 days more to collect

intelligence,* When his intention was intimated to the

Assistant Baredtlto Commissioner, he did not approve

his leave beyond 9^10^1993 and asked the incharge Control

Room to communicate the same to the applicants Accordingly,
tl^ incharge Control Room intimated the scoae to the

applicant on 15g!lOSil993^ The respondents have stated

that the order of break in service has been issued toy
the "Disciplinary Authority i,es Dy,Narcotics Commissioner,
Neerauch" vide his order dated 16sliy^l994 based on records.
According to the reply of the respondents, the Narcotics

Oomrnlssloner and the central Board of Excise & Customs
have properly decided the matter and no interference is
called tor toy this Trltounalp

♦« l« have heard the learned counsel of parties and
have perused the material available on record caretulljs

Contdiiii
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5% The ai^llcant was posted as Sub-Inspector In the
OtUce of the Narcotics CJoramissioner during the period
when he proceeded on tour on 5^l0|i993» There is no dispute

his absence trom 5^10il993 to 8ilom993 was on account
Of official dutiesig from the reply of the respondents^ it
appears that the applicant was also required to make certain

inquiries as directed by the Assistant Oommissioner but as
the same was likely to take some time.his stay beyond

%)10p>993 was not approved by the Assistant Ooraraissioner*
In our opinion, the defence put forward by the applicant that

was also asked to make certain other enquiries in

addition to attend Court cases appears plausible though not

independently suf^zrted by separate tour programraa .^tending
his tour at Bareilly^ Tbe learned counsel of the applicant

invited attention to a letter of one JhhuntkLlal of Bhawanipur,

Hazrat Oanj stating that the applicant left without waiting

for the fructification of the information developed by the

informer^! letter being inland letter bears the postal

stamp of 20>i0ri)1993> The learned counsel stated that the

plea of the applicant for reeisons for over-stay cannot be

said to be entirely without any basist However, without

going into this aspect of being reasonable cause for absence,

there is another aspect which requires to be considered^

The order of break—in-service has been passed by the

Narcotics Commissioner and conveyed to the Deputy Narcotics

Commissioner,Neemuch vide lotter dated 1,8111994 as has been

reproduced by the Deputy Narcotics Commissioner,Neemucl^

Subequently, the same Narcotics Commissioner (Shri Kail ash
Sethi > has also decided appeal ag^nst the order of the

Deputy Narcotics Comraissioner|Neerauchl. In our opinion, the
entire order of the disciplinary authority viz,Deputy
Narcotics Commissioner is vitiated inasmuch as he has not

passed any order as the disciplinary authority but has
merely reproduced the order of the appellate aithority^i.e^^
the Narcotics Comnissioner of India, Such an order in our
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opinion cannot be sustained^v in this connecUon, csoverniaent
of India*^ order No^rS reproduced below Rule 12 of the

Central ^vil Services lCla3si±ication,Control & Appeal)
Rmes,1965 (Swaray's con^pilation - Edition-1999) wa^cbe ^
referred to which state that —

t n

caa» be imposed only by the prescribed
punishing authority, and an appeallate authorityor any other authority higher than the a^SSte
Pushing auti^rlty cLnot

jurisdicUottf In no circun-stanc^ should an authority higher than the
punishing authority issue any direction In reoarvi

f»alty to oe imposed:
® authority obtain the guidance or eomnentsuperior authority in thirr^Sc?

AS per the reply of the respondents, it has reen ±ated
that the original order has.heen issued hy the disciplinary
aithority^i.ev^the Deputy Nsrootios commissioner as per his
order dated l^l<i,i994.But this order of 16gll#ii»94 merely
states that the Narcotics Qommissioner has ordered that
the period from !^l0s,i993 to 15.10»,1993 may i3e treated as
unauthorised absence etcs- It is also seen that against
this order of 16.11,1994. the same narcotics Ootmissioner
Shri Kailash Sethi has also decided the appeal vide his
order dated 12.,7gl996(Anne)cure-A-.i4). if it is assumed
that he had assumed the i«„er of disciplinary authority
being a superior authority and had passed the order of
break in service as communicated by the Deputy Narcotics
Oon»issioner.Neemuch. he «as «,t entitled to pass another
order in appeal as communicated to the wUcant as per his
order dated 12«7gl996 (*nnexure-Af.i4)g Even the order of
the revision as communicated ty the Central i*,ard of
Excise and Customs is merely a reproduction of «iat the
Narcotics Gosmissioner had stated in his appellate order
and gives no reason as to why the eamo k

the same has been sustained.

.  In our opinion, the impugned order dated 16,11,1994
(-b.-ure-k.12,an, the subseguent orders in ai4=eal and
revision dated 12v7.i996 i^nna..V.199S (Annexure-A-14) and 2.6,199b
<Anne5cure.A-i6) deserve to be_  rve to be quashed, Accordingly, these
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orders are quashed and set asi.de|3 The respondents are

directed to cQoaMder sanction of leave of any kind due to

the appllcanttfor the period of which he has been treated

as absent unauthorlsedly and break In service under PR 17-A

has been cororaunlcatedf within a period of three aonths

from the date of receipt of a copy of this ordei:^:

7. In the result# this application Is allowed#

however, leaving the parties to bear their own cost^

(R aK •Dpadhyaya)
Meteber (Adranv# ) (N*N .Singh)

Vice Chairman
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