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CENTRAL ADMINISTRATIVE TRIBUNAL. JABALPUR BENCH, JABALPUR

Origin Pplication No&i754 of 998
Jabalpur, this the 6th day of January,2003

Hon'ble Mr.Justice N.N.Singh-vice Chairman

Hon'ble Mr,R.K +Upadhyaya-Member (administrative )

-~
-~

Dul arelal 8/o0 late Shri Unrao, age 55 years,
Occupations=service as District Opium Officer,

First Division, Mandsaur, Resident of Qr JNo7

A/1-Type-2, Mandsaur (MP) = APPLICANT
(By Aavocate Shri S.Saran)

-~

VERSUS

1, Union of India,through the Secretary to
Govt,of India, Ministry of Finance,
Department of Revenue, cCentral Board of
Bictse & Customs, New Delhi
23 Narcotics Commissioner of India, Office of
Narcotics Commlssioner of India, 19,The Mal,
Morar Gwalior,Distt,Gwalior (vp),
3¢ Peputy Narcotics Commissioner,Neemuch(MP) - RESPONDENTS

(By Advocate = Shri p.N.Kelkar) )

ORDER

RJKoU M e, ‘e Jou

In this applicat.;.on.the applicant has challenged
the order dated 16411,1994 (Annexure-a=12) passeg by the
Deputy Narcotics Commissioner,Neemuch by which he has
been communicated that the period from 941041993 to
15410461993 is treateqd a8 unauthorised absence ang ordered
as break in service under FR 17-A, He has also challenged
€he orders dated 12,741996 (Annexure-ae14) ang 2.6,1998
(Annexure-a=16) by which his appeal a&?}re‘vision against

the aforesaid order were . - - - . rejected;,

24 The applicant while working as Sube-Inspector in
the Oftice of the Narcotics Q:nunissioner.Gwalior submi tted
a tour programme tor the period 5.10,1993 ¢o 8310451993 to
attend the Court of Judicial Magistrate-II,Budaunjj& For this

Purpose he was supposedq to leave Gwalior on 541051993
and reach Bareilly and atter the study of the Case file at
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Bareilly,he was to attend the Court proceedings at Buwdaun
and return to Gwalior from Budaun on 8,1051993:3 The claim
of the applicant is that this tour programme was duly

approved oy the competent authority on 4,1051993 However,
he over-stayed at Bareilly beyond 861021993 under
instructions of the authorities and kept them informed

of the progress of the work regarding trap on the
information of the informer; He further claims that

in rfact his tour programme was also approved tor the
aforesaid purpose to continue after 81041993 The learned
counsel of the applicant states that on receipt of the
information from the Headquarters to report for duty, |

the applicant immediately rushed from Bareilly to Gwalior
on 15.,10451993;¢ It is claimed that the applicant could

have come earlier had he peen informed 804 While away on
tour, the applicant was transferred to Neemuch and was
treated relieved in the afternoon of 13,10%1993% On arrival
at Gwalior after the tour of Bareilly and Budaun, the
applicant was served a memorandum dated 1541051993
(Annexure~-A=10) issued by the Assistant Narcotics
Commissioner(Hqrs.),Gwalior to the following effects-

Whereas Shri Dularelal had been absenting himself
unauthorisedly“after 8410493, therefore unnger the
provisions of reRel7=-A the entire period of absence

Now.t..herez:ore.shri Dul arelal .Sub-In; g ctor is
called upon to show=cause as to why the action
Proposed above should not be taken ajainst him,

made and the cage will be decided on meritg,"

Q)ntdo... 0003/.
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The applicant' sent' é reply on 1841051993

(Annexure-aA=11)3to the aforesaid memorandum dated 15.,10,1993.

In the said reﬁly the applicant has stai:ed as tollowss-

2.2

B essseseBefore going to Budaun I had submitted
a note to the A.N.C.(E),Gwalior (Annexure-1) wherein
i had informed that tlere is an information about
a seizure and 1f pérused it can give result¢The
A.N,Ce(E)Gwalior has ordered as unders=

‘His tour programme is approved as per note

- 0f Se(E)He may record the information and
pass it on to D.0O.O.Bareilly to workout:,

In pursuance 0f above orders I met D.0.0.Bareilly
and requested vide his letter Dt 6,10,93 directed
me to meet.,Inspector Budaun tor help,Thereafter I
met the Inspector and also contacted the informer
who advised me to wait for 4,5 days so that he
could collect the exact information, I immediately
contacted the HQRS on phone on 14410493 and
15,1043 to inform the development of case,However
the S.I+ on duty has intormed that I have been
transferred to Neemuch and that I should return to
HQRS (immediately, Accordingly I returned to HURS,
It will thus be seen that the undersigned was on
tour, As such,period....8.10s93 to 13,10493 can not
be tgeated as unauthorised period®y

The Deputy Narcotics Commissioner,Neemuch, after

taging into account the tacts of the case has passed the

following order on 16411,1994 (Annexure=A=12)=

“Shri Dularelal, while posted as Sub=Inspecor in
the office of the Narcotics Commissioner,Gwalior
proceeded on tour for a period of 4 days we.eify
5410483 to 8410493, On returning from tour Shri
Dularelal was required to join the duty but till
13510493, he did not join the duty and also failed
to submit any leave applicationsintimation about
his absence from dutys A memorandum was issued by
the Asstt,Narcotics Commissioner(H)Gwalior vide
F.Noig34/10/Conzl /93=1546,8ated 15%10,93 asking
him as to why action unier the provision of FeRel7=A
for ‘Breax in Service' should not be taken, The
explanation submitted by Shri Dularelal ,Sube
Inspector vide his letter dated 18:10.983 was not
tound satistactory by the Narcotics Commissioner of
India and the Narcotics Commissioner of India has
ordered that the period trom 9710393 to 15,1093
may be treated as unauthorised absence and has
ordered ‘Break in Service® under Fe.Re17-A as .
communicated by the Deputy Narcotics Commissioner
(Entt,)Gwalior vide letter F.No,34/10/Confl/93=-
1473 ,dated 1,8%1994% )

Aggrieved by the order of the Deputy Narcotics Commissioner,

Neemuch, the applicant riled an appeal dated 28,12,1994 to

the Narcotics Commissioner, who has dismissed the appeal

as per impugned order dated 12,71996 (Annexure~Aw=i4 )ivhtle

Contdesesed/=
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rejecting the appeal, the Narcotics Cormissioner has
further stated that the apPplicant had also committed

8everal misconducts in the Past, Such misconducts

included taking of house building loan but not subnmitted
completion report even after 15 years; making false |
compl aints against departmental ofticers; and Submitting
false report and e xXplanation with ulterior motives in
respect of certain enquirires relating to opium;

243 Aggrieved by the order of the Narcotics
Commissioner, the applicant submitted a revision-petition
under Rule 29(iv) of the Central Civil Services(Classifica=
tion, Control & Appeal)Rules,1965 on 10%12.1996
(Annexuze-A-ls){gs which has been rejected by the Central
Board of Excisé and Customs,New Delhi vide order

dated 236311998 (Annexure-a-16) .,

2% It is claimed by thepleamed counsel of the
applicant that the aPplicant has been made subject matter
of harassment because of filing certain Court cases

for claiming his righttul claims, In this connection 5
rererence has been made to TeAe1872 of 1987 which was
decided #n August,1992 (Annexure=-a=1), This application
was filed by the applicant while he was posted in
Bareilly in 1985 for claiming . . stéangity. Subsequently
he filed 0+A+55/1995 which was decided on 2,7%1996
(Annexure-a=3) and the applicant was promoted as
Inspector with etfect from 1642411985 as per order dated
561251996 and Subsequently promoted as Supsrintendent with
effect from 1e124,1994 by an order dated 12,941997, on

account of these Court Cases, the gpplicant™ncurred

Contdesisese o5/=
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At the most, the appliéant éould have been granted leave
for the period when he was absenty He,therefore, urged
that all orders,pursuant to issue of show cause notice
dated 15910%1993, passed by the Deputy Commissioner,
Narcotics Commissioner and the Central Board of Excise
and Customs deserve to be quashedy

kR The respondents in their reply have stated that
the applicant was sanctioned tour progrémm for the

period 5,1041993 to 8431041993 onlye. There is nothing on
record to support his claim that he was asked to over-gtay
beyond u41uif1993+4: He also did not apply leave for this
periods In the circums tancesy the action taken by the
departmental authorities is in line with the rules on

the subjectij It is stated in the reply that the applicant
after expiry of his tour programme on 831051993 did not
contact the headquarters office and only on 1451051993 at
7930 aumg he informed the Gwalior Control Room over
telephone that he would take 2=3 days more to collect
1nte111gence=‘.':' When nis intention was intimated to the
Assistant Narodtics: Gommissioner, he did not approve

his leave beyond 941031993 and asked the incharge @ontrel
Room to communicate the same to the applicants Accordingly,
the incharge Control Room intimated the same to the
applicant on 15410419935 The respondents have stagted

that the order of break in service has been issued by

the “Disciplinary Authority i.e; Dy.Narcotics Commissioner,
Neemuch” vide his order dated 161141994 based on records.
Accordiﬁg to the reply of the respondents, the Narcotics
Comuissioner and the Central Board of Excise & Customs
have properly decided the matter and no interference is
called tor by this Tribunalfy

4 We have heard the learned counsel of parties and

have perused the material available on record caretullys

Contdisgese oy 6/ -
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Ottice of the Narcotics Commissioner during the period

when he proceeded on tour on 501051993, There is no dispute
that his absence from 5510%1993 to 84101993 was on account
of official dutiesiy From the reply of the respondents,.tt
appears that the applicant was also required to make certain
inquiries as directed by the Assistant Commissioner but as
the same was likely to take some time,his stay beyona
9910%1993 was not approved by the Assistant Commissioner,

In our opinion, the defence put torward by the applicant that
he was also asked to make certain other enquiries in
additlon to attend Court casea appears plausible though not
independently supported by separate tour Programme -extending
his tour at Bareillysy The learned counsel of the applicant
invited attention to a letter of one Jhhuntilal of Bhawanipur,
Hazrat Ganj stating that the applicant left without walting
for the tructitication of the intormation developed by the
informery 'l‘hig ‘latter being inland letter bears the postal
stamp of 2041041993, The learned counsel stated that the

Plea of the applicant tor reasons for over=gstay cannot be
said to be entirely without any basisi However, without
going into this aspect of being reasonable cause for absence,

" there 1is another aspect which requires to be cons ideredsy

The order of break-in-service has been passed by the
Narcotics Commissioner and conveyed to the Deputy Narcotics
Commissioner,Neemuch vide letter dated 1.831994 as has been
reproduced by the Deputy Narcotics Commi ssioner,Neemuchy
Subequently, the same Narcotics Commissioner (Shri Kailash
Sethi) has also decided appeal agalnst the order of the
Deputy Narcotics CommissionerjNeemuchs In our opinion, the
entire order ot the disciplinary authority viz.Deputy
Narcotics Commissioner is vitiated inasmuch as he has not
Passed any order as the discipl inary authority but has:
merely reproduced the order of ‘the gppellate a.xthorj.ty,i.e@
the Narcotics Commissioner of India, Such an order in our

mntdooooooo7/-
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opinion cannot be sustainedf.i‘in this connection ,Government
of India's order No6 reproduced below Rule 12 of the
Central Civil Services (Classitication,Control & Appeal )
Rules,19658 QSWamy“,s compilation = Edition-1999) may- he )

-

reterred to which state that =

punishing authority issue any direction in regard
to the penalty to be imposed, Neither should a
punishing authority obtain the guidance or comment
"of any superior authority in this respectss deeieses
e A
As per the reply of the respondents, it has Been sLated
that the original order has: been 1issued by the disciplinary
a.xthority/ 1.9;‘./ the Deputy Narcotics Commissioner as per his
order dated 16§11%1994.But thig order of 1651141994 merely
states that the Narcotics Commissioner hag ordered that
the period from Ye1091993 to 1571041993 may be treated as
unauthorised absence etcy It is also seen that against
this order of 1641141994, the same Narcotics Commissioner
Shri Kailash Sethi has also decided the appeal vide his
order dated 1247%1996(Annexure-a=~14), If it is assumed
that he had assumed the power of disciplinary authority
being a superior authority and hag Passed the order of
break in service as communicated by the Deputy Narcotics
comussioner.Neemuch. he was not entitleq to Pass another
order in appeal as communicated to the @plicant as per his
order dated 12,731996 (Annexure-a=14), Even the order of
the revision as communicateq by the Central soard of
‘Excise and Customs is merely a reproduction of what the
Narcotics Comnissioner had Stated in his appellate order

and gives no reason as to why the same hag been sustained,

6e In our opinion, the impugned order dated 16511.1994
(Annexure-a=12)ang the subsequent orders in appeal ang
revision dated 12,7,1996 (Annexure-A=14) ang 2,6,190g
(Annexure:A-],s) deserve to be quashead; Accordingly, thege

Contd'.’.i. a a8 I-



$3 8 3

orders are quashed and set asidejyl The respondents are
difected to cconsider sanction of leave of any kind due to
the applicant,for the period of which he has been treated
as absent unauthorisedly and break in service under FR 17-A
has been communicatedy within a period of three months

trom the date of receipt of a copy of this orders:

7. In the result, this application is allowed,
however. leaving the parties to bear their own costsiy
I 4] '7’) 77/ mm ’J( _____ -
( ReK .Upadhyaya) ( NoN. .81ngh)
Member (Admav,) Vice Chairman
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