
CHJTBAL APMUNIsaCRftTIVE TRTrtim
JABALPUR B£N JABALPUR

OrlQlnal Ap|;«n nation No^, 651 of ;|qoq

Jabalpur, this the I6th day of PdDTuary, 2004

hSS*ki® Vice ChairraanHon ble Shri G, Shanthajpa,' Judicial Meotoer

Jag dish Prasad Rajak, s/o, late
^iri Kbdulal Rajalc^ aged about 41
years,! iiabour 'A*, House No, 2107#
Lalraati Oiandn^l* Road# Jabalpur#
presently in Gun Carriage Pactorv-!
Jabajpur,

• • • Applicant

(By Advocate - Shri S, Paul)

Versus

1. Union of India# through t
its Secretary# Ministry c£
Defence# New Delhi.

2. Chainnan/Director General#;
Qraiance Pactory# Oraiance
Pactory Board# 10-^ Rudiram
Bose Marg# Calcutta.

3. General Manager# Gun Carriage
pactory. Jabalpur. Responfji^ta

(By Advocate - shri B.da.silve)

ORDER (Oral)

By M.P. SlPQh|? Vice Chairman «

By filing this Original Application the applicant has

sought the following oaain reliefs x

"(ii) to set aside the order <»ted 12.12.1998
(Annescure A-5) and dated 17.2.1999 (Annexure A-6).
(iii) to comsiand the respondents to provide all othei
Gonsequ^tial baaefits to the ̂ plicant as if he is
^ver placed rader suspension and dLsraissed and arrears
of pay# length of ser-glce (counting of service),
^cr^nts# promotion and seniority and all other
benefits arising thereto.

oocHnand the respcmdents tirovlds revised
s^istanoe allowance to the applicant as per the pay-
scale pryieillng pursuant to IVth Say Oommlssiai's

13.2.1991 and pay the
S  J interest. Any HulV»rovlslon lAich cooesway for payment of this revised subsistence

be decked ultra virus and seTisiS!^
aSll^^nay^ respontots be directed to fix the
ttecudtout hl^s^ntSf^ M if he drew incrementstermination period with^ conse9pientiai benefits.

Sn
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(v) Set aside the order dt. 24.1,2000 passed by th
^pellate authority,"

2, The briet facts of the case as stated by the ̂ plicant

are that was working as Labcur-A in Gxin Carriage Factory,

Jabalpur, While he was working as such, he was proceeded
k 5^ ■

against^a criminal case under section 302,' 149 and 148 of

Indian Penal Code and was convicted by the Trial Coiirt,

After his arrest in the criminal case the applicant was

placed under suspension. After conviction the respondents
1965

have involsed Pule 19 of the 035(CCA) Rul^^and dismissed

the applicant from service with ^fect from 14,2,1991. He

preferred an appeal against the order of the Trial Coiart

in the High Court of Madhya Pradesh, The Hon*ble High Court

Of Madhya Pradesh vide order ^ted 2,9,1997 acquitted the

applicant on merits. The applicant has th^efore filed a

representation dated 12,10,1997, seeking his reinstatement

in s^vice. Thereafter the respondents have reinstated the

applicant in service with effect from 7,11,1998, The

applicant was suspeaded for the period from 1984 to 1991,

In the year 1991 he was dismissed from service and w"i?

reinstated with effect from 7,11,1998, The respondootts vide

order dated 7,11,1998 have treated the period from the date
from service

of disndssal^to the date of reinstatement in service as'fttLaj
1/

non and the period under suspension i,e, from 14th August,
not

1984 to 13th F^ruary, 1991 as period^pait on duty.

Aggrieved by this the applicant has filed this Original

i^lication seeking the aforesaid reliefs.

3, Heard the learned counsel for the ̂ plicant and the

respondents and perused the records carefully.

4. Ihe learned counsel for the ̂ pUcant has stated that
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treating the period from the date of dismissal to the c&te

of reinstatement as dias non. the respondents have tahen awa^

the benefit of continuity in service and caused break in

service. He has also submitted that during the period of

suspensicMi, there was a revision of pay scale with effect

from 1,1,1986. The applicant wus granted subsistaice

allowance on the basis of the old pay scale as per II3rd Pay

Ccsnmission, On the recommendation of the Ivth Pay C3oiwnissic«

the Government has granted new pay scales to the e«¥)loyees,
CKa.

Therefore the applicant should also have been granted

subsistence allowance on the basis of new pay scales from

1,1,1986, The applicant should also be granted annual

increments diring the period of suspension and notional

increments for the period from the date of dismissal from

service to the date of reinstatement in service.

4.1, The applicant has relied on the juc^raent of the

Hon 'ble aipreme Court in the case of Um^h Chancga Mishra VJ

Union of 3hdia and others. 1993 (2) SOC 210 for subsistence

allowance on the basis of revised scale. The Hon'ble

aipreme Court has held as under t

Ser\^ce Law — aispension ~ Subsistence allowance —
^vision of pay scale - BEfect - Held on facts, the
allowance to be determined according to revised
scale,"

Following this judgment of the Hcn'ble a:5)rerae Court the

Pull Bench of this Tribunal vide its order dated 26,8,2002
J.S# Kharat ys, uoi & ors,

in OA No, 560/l996^as held that the payment of subsistence

allowance on the basis of scale cif pay before revision

cannot be a reasonable classification keeping in view the

object to be achieved in paying subsistence allowance. For

the aforesaid reasons also we consider that a suspended
euployee is entitled for subsist^ce allowance cn revised
pay scale and his subsistence allowance which is payable
»onth to month has to be paid on the basis of

fevised
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hepay scale which he would have been entitled ha^aeen in

service,* The learned counsel for the applicant has also

relied upon the judgment of the H£n*ble High Court c£

Madl^a Bradesh in M.P. No, 113^1985 - Jawaharlal Jain vs.

Administrative JabaJour,; Muncipal CorDoration JabaJpur^-

decided on 2nd May, 1987, wherein the Hcn»ble High Court

has observed as under <

"6, The Division Bench case relied by the learned
counsel for the petitioner has not considered the
question c£ grant of annual increment to the
sxispended en^>loyee, 3h our opinion,; Fundamental Rule
54 does not prohibit granting of the annual
increment to a suspended enployee during the period
of his suspension. The view takei by the learned
Single Judge in the Administrator Municipal council,'
Damoh (supra) is applicable to the facts of the
present case and we hold that the petitioner is
entitled to the relief claimed by him, *

5. On the other hand the learned counsel for the
1k)w

respondents has stated that^the intervaning period from the

date of suspaasion from 1984 to 1991 i,e, the <»te of

dismissal and the intervening period from the date of

dismissal to the date of reins tat etoent is to be treated^ is

entirely within the domain of the competent authority of the

D^artraent, He has relied x:4)on the judgmeat of the ibn'ble

Supreme Court in the case of The Management of ttoaerve Bank

of Jjadia^^ New Delhi Bhopal Singh BanChal, AIR1994SC552,

The Hon'ble Supreme Court has held as under s

3h other words, his acquittal ev^'if*it*is'without**
blame or his release from detention even if his arrest
is not on account of inproper conduct on his part,
does not automatically entitle the tocployee to full
pay and allowances. The conpetent authority has to
pass an order in each case taking into consideration
^11 circumstances to treat the period of absence as
pe^od on duty before full pay and allowances become
admissible to the employee, The Regulations vest the
power exclusively in the Bank to treat the period of
such suspaision on duty or cn leave or otherwise. The
power thus vested cannot be validly challenged. Durim
this period# the eiployee renders no work. He is
absent for reasons of his own involvenent in the
misconduct and the Bank is in no way responsible for
keeping him away from his duties tk ,outies. The Bank^ therefo^
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cannot be saddled with the liability to pay him
his salary and allowances for the period. That
will be against the principle of *no wcrl^i no
pay» and positively inequitable to those Who hav€
to work and earn their pay, As it is, even durinc
such period# the eaployee earns subsistence
allowance by virtue of the Regulations. 3h the
circumstances, the Bank's power in that behalf is
unassailable."

The learned counsel for the respondents has also relied cn

the judgment of the Hon'ble 9apreme Court in the case of

Union of India and others vs. Jalpai sinrfh. 200 3 AIR sCWffi3

wherein the Hon'ble Supreme Court has held as under t

"Reinstatement with backwages - validity -
Respondent, pxjblic servant dismissed on convLctia
in criminal case - Reinstated cn his subsequent
acquittal « Backwages cannot be granted as
d^artmeiit cannot be found fault with for having
kept him out of service - Order of Iti.gh Court
insofar as it directed pa3^ent of backwages - Is
erroneous and liable to be set aside."

As regards the issue of granting of subsistaace allowance
of which

cn the basis of revised pay scale and in support/the
was "7^

relianenlaced by the applicant cn the judgment of the

Pull Bench of this Tribunal, referred to above# the

learned counsel for the respondents has stated that

following the Pull Bench judgment, in an anotha: Original

Applioatior^ the Tribunal has granted the benefit of

subsistence allowance during the suspension period on the

basis of revised pay scale. That order of the Tribunal has

been challaiged in the Hon'ble High Court of MadJ^a Rrades]

and the Hon'ble High Court has granted stay to that order.

6. We have very carefully considered the rival

contentions made cn behalf of the partis. 3h this case w<

find that the applicant was involved in a criminal case

under Section 302# 149 and 148 of IPC. He was convicted b]

the Trial Court and thereafter he preferred an appeal in

the Hcn'ble High Court of Madhya Pradesh and Hon'ble

High Court has aoqpiitted him. In pursuance of his arrest

in the criminal case# the applicant was placed under



* 6 *

sxispaision in the year 1984. The r^pcandaits have there

after invoked Rule 19 of CCS(CGA) Rules and have dismissed

the applicant in the year 1991, after he was convicted by

the Trial Coiort, He has been reinstated in service cai

7.11.1998, after he was acquitted by the Hcxi'ble High

Court. The respondents have treated the period of suspenata
from the date of dismissal

as not Spent cn duty and the intervening periodic the

date of reinstateraent has been treated as dies-noi. By

treating the period as dies—ncn, this will amount to

break in service and the period will not be counted for

grant of any service baaefits to the applicant. 3h view of

the law laid down by the Hon*ble Supreme Court in the case

of The Management of Reserve Bank of Jhdia, New Delhi

(supra) it is exclusively within the domain of the

respondents Department to regulate the intervening p^iod

from the year 1984 to 1998. The applicant's prayer for

the baclo/ages of the pay and allowances during the p&ciod

from 1984 to 1998 is rejected in view of the Ju^mait of
case of

the Hcn'ble Supreme Court in^he Management of Reserve

Bank of India, New Delhi (supra), As regards the grant of

increment during the period of suspension, we are bound by

the judgment of the Hon'ble High Court of Madhya Pradesh ix

the case of Jawaharlal Jain VS. Administrative JabaOpur,

Muncipal Corporation JabaJpxar (supra) , Heice the

respondents are directed to grant increment to the

applicant during the period o£ suspaision. With regard to

the prayer of the applicant for paymait of subsistence

allowance Airing the period of suspension from the year

1984 to 1991,^ we find that in view of the decision of the

Pull Baich of the Tribunal the applicant is entitled to

get the same. However the learned counsel for the

respondents ccaitended that the issue involved before the

Pull Bench has been challenged before the Hcn'ble High
howeverCourt of Madhya Pradesh in a Writ Petition. He ha^not
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given the details of the said writ petition, 3h view of

the forgoing discussion we direct the respcaidents to pay

the applicant the s\jbsistence allowance in terras of the

revised pay scale as per the directicns given by the pull

Bench of ttie Tribunal, However this will be sxibject to

the outcome of the pending Vfrit Petition as stated by the

learned counsel for the respondents. The respondents are

directed to comply with the above orders within a p^iod

c£ four months from the date of receipt of copy of this

order,

7, Accordingly^: the Original implication stands

disposed of. No costs,

(6 i) Bhanth^pa) (H «P •^MsLngh)
Judicial Hanber Vice Chairman

.

"SA" 'v 3-fc-Tr-r-^

jT. PcaJ
>' ^ 4.;;::,::;


