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^ k^1 S ^ Advocate for the Appllcan€^ («)

VERSUS

U O X ' RESPONDENTS

ocate for the Respondents

CORAM s

Hon'ble Shri. R*K* Upadhyaya —— Adnnlnlstrative Mernber
Hon'ble shrl jjc. Kaushlk — Judicial Menber

1. Whether Reporters of local papers^ay be allowed to
see the Judgments 7 - yes /

2# To be referred to the Reporter or not ? yes / no—

3. Whether It needs to be circulated to ^e Principal
Bench of the Tribunal ? yes

(J .K • Kaushlk) 'i ^
Judicial M^nber
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Original Application No. 524 of 1998

Jabalpur, this ths aay sf „ay. 2003.

J»K. Oebnath
aged 41 years
son of Shri Upendra Kumar Debnath
Chargeman Grade I, p\i Section.
Ordnance Factory, Itarsi
District Hoshangabad (1*1,P.)

2a N.K, Patmase,
aged 38 years,
son of Shri Ka8» Patmase
Chargeman Grade II (Mechanical)
Factory Training Institute,
OrdeancB Factory, Itarsi
District Hoshangabad (M.P,)

applicants
(By Advocate - Shri S.Nagu)

VERSUS

1. Union of India
through the Secretary
Ministry of Defence Production
and supplies. South Block,
New Delhi.

The Chairman,
Ordnance Factory Board,
^^~A. S.K. Bose Road, Calcutta~1

The General Manager.
Ordinance Factory, Itarsi
District Hoshangabad (M.P.)

(By Advocate - Shri s.A Dharroadhikari)

2.

3.

RESPONDENTS

ORDER

By 3.K. Kaushik . Judicial Member ♦

Shri 3. Debnath and N.K. Patnase have preferred
this Original Application Under Section 19 of the
Administrative Tribunal^ Act and have sought the

^^^follouing reliefs.
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(i) It is most humbly prayed that the Hon'bie
Tribunal may be pleased to quash the memo
(Annexure A-5) dated 17,7.97 being void,
illegal and arbitrary.

(ii) The Hon'bie Tribunal be further pleased to
direct the respondents effect proper fixation
of pay of the applicants by granting the adva
ntage of FR-22 l(a) (1) with all consequential
benefits.

(iii) The Hon'bie Tribunal be furths:* pleased to
declare that the giv^facts and circumstances
of the case, the applicants are entitled to
the benefit under FR 22 (l) (a) (1),

(iv) Any other relief to which the applicants may
be found entitled in the facts and circumstan

ces be also granted them.

2. The abridged facts af this case necessary for

resolving the controversy involved, are that applicants

were intially appointed to the post of Tracer and they

were further promoted as Doaftsman in the year 1985-86.

There was a disparity between the pay scale to Draftsman

of Ordnance Factories and the Drartsman of CPUD. The

grievances was jKitt settled by this Tribunal and finally

the disparity was removed. The applicant^and several

others were transferred and promoted as Chargeman Grade-II

Ord-nance Factory Itarsi vide letter dated 2.5.3^3

(Annexure-A-2). By that time they enjoyed the revised
Rs

8* pay scale of /l4Q0-2300 on the post of Draftsman. The

Chargeman Grade-II also carries the same pay scale of Rs.
I

1400-2300 since the very begini^g and which was a promo

tional post for the pos t-»^ of Draftsman.

3. The further facts of the case i4 are that

the duties and responsibilities of Chargeman are

qualitatively much higher and also different from those^  L|wax X ifCa U X vaxj
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of Draftsman despite the identical pay scale. M R urther

details have been given indicating that the post of Drafts

man and that of Chargeman are quite distinct. It has been

submitted that since the applicantsuere promoted to the

post of higher responsibility they become entitled to their

pay fixation in accordance uith FR 22 C (Now FR 22 (I) (a)

(1). In this way they become entitled to fixation of pay

by adding one increment in the minimum of pay. The

respondents amended the promotion order and subsituted the
applicants

word redesignation in place of promotion. The^ submitted

representatior^but the same have been rejected on the

pretext that the pay scale for both the post<iare equal

and the applicants uere, infact, redesignated and uere not

granted any promotion. Number of grounds have been

enunciated in support of the relief by the applicant^in

the Original Application, which ue shall discuss in the

succeeding Paras.

and

4. A detailed / very exhaustive CDOnter reply has been

filed on behalf of the respondents. main contention

raised in the reply is that the applicantsuere found fit

for appointment to the post of Chargeman Grade-II (Tech)

in the scale of Rs. <.1400-2300 and uere transferred to

Itarsi. They have also submitted that the Ministry of Defen

ce issued an O.M. Dated 5.12.05 wherein it is clarified

that as per FB 22 (ill) the appointment in identical

scale shall not be construed to mean involving of

assumption of duties and responsibilities of greater

importance and the benefit of FR 22 (l)Ce)(1) is not

admissible in such case. The Original Application

deserves to be dismissed uith costs.
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5. A short rejoinder has been filed and alonguith
the rejoinder an order dated 22 Jan. 2003. passed by
this Tribunal in K.R. Pachuani Vs. Union of India (OA lOT/gg;
Annexurs (a-7) hag been filed in support of the oontentions

submitted on behalf of the applicants.

6, Ue have heard learned counsel for the parties at

considerable length and have perused the pleadings and
records of this case.

7
The learned counsel for both the parties have

reiterated their pleading^. On behalf of the respondents
the 0,1*1, dated 5,12.9f has been made available. The

Primary contention^ of the learned counsel for the
applicant IS that since the applicants,are shouldering

higher responsibilities in the promotional post

of Chargeman Grade-II, they are entitled for fixation

of pay under FR 22(r)^)(l) but such course has not been

(expedient for the respondents) On the other hand the
respondents have placed vary heavy reliahca on office

memorandum dated 6.li.96,

8, ye have considered rival contentions raised on

behalf of the parties. To appreciate the controversy
involved in this case, ue consider, it necessary to
examine the rules position uhich apply to govern the pay

fixations. The relevant portion of the rules are extracted
as under

F.R.22 (I) the initial pay of Government servant
who IS appointed to a post on a time-scale of pay
is regulated as follows.
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(a^ (1) Where a Goverrment servarrfc holding a
post* other than a tenure post* in a substantive
or temporary or oi:!iciating capacity is
promoted or aiDpointed in a substantive, temporary
Or officiating capacity, as the case may be,
subject to the fulfilment of the eligibility
conditions as prescribed in the relevant
Becruitment Rules, to another post carrying
duties and responsibilities of greater impoiijance
than those attachir^ to the post held by him,
his initial pay in the time-scale of the higher
post stall be fixed at the stage next above the
notional pay arrived at by increasing his pay
in respect of the lowerpost held by him regularly
by an increment at stage at which such pay has
accrued or rupees twenty-five only, whichever
is more#

r-r- 2-s-r-2^2:

(2) When the appointment to the ne^r po;^^ does
not involve such assumption of duties/respons
ibilities of greater importance, he shall draw
as initial pay, the stage of the time-scale
which is equal to his pay in respect of the
old post held by him on regular basis, or,
if there is no such stage, the stage next above
his Pay in re^ueot of the old post held by him
on regular bA^ji^

Provided that where the minimum pay of the
time-scale c the nesf post is higher than his
pay in respect of the post held by him regularly
he shall draw the minimum as the intial pay;

- X-X-ie-r-x-X-X-

(ill) lor the purpose of this rule, the appoint
ment shall not be deemed to involve the assump
tion of duties and responsibilities of greater
importance, if the post to which it is made is
on the same scale of pay as the post, other
than a tenure post, which the Goverment servant
holds on a regular basis at the tiae 01 his
promotion or appointment or on a scale of pay
identical therewith#

- 2-2-X-X-X-x-X-X-X

5' How adverti'^g to the facts of this case. It

is admitted that the post of Draftsman and the Chargeman

Grade-II carry identical scale of pay# Ihere is a

little dispute of the fact in as much as the respondents
state dg^^^haveo^tegoricaiiy ̂ hat the matter of redesignation
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is not a promotion, on the other hand the applicants

claim it to be a promotion. Ue think that the matter

can be proceeded uith even uithout settling the issue

as to whether it was the red^gnation or promotion since

the specific rule provides for fixation of pay in identicci

scale of pay. Thus we go on the premises that it was

a case of promotion on the identical scale. The Rule 22

(ill) specifically states that in case the appointment is

made in the same scale of pay the appointment shall not

be deemed to involve assumption of duties and

responsibilities of greater importance. If that be so,

the applicants, cannot get the benefit of fixation

of pay as per FR 22(l)(a)(l), The similar position is

evident from the office memorandum dated 6,12,96 which

has been relied upon on behalf of the respondents.

It also provides the similar position and this office

memorandum has not been challenged by the applicants,

in .1u. Besides what been discussed above, the similar

controversy came up before the Supreme Court in Union

of India and another Vs. Ashok Kumar Banerjee 1998 (5)

see 242 wherein their . Lord-Ships have already held that

for the applicability of FR 22 (l)(a)(l) it is not

merely sufficient that the officer gets a promotion

from one post to another involving higher duties and

responsibilities but another condition must also be

satisfied that he must be moving from a lower scale

attached to the lower post to a higher scale attached to

a higher post. Therefore, the issue has been settled by

the highest court of this country, the same does not

remain res integra. In this view of the matter, there

ia no force in the Original Application and fctlon of
the reapondanta la .ell m conformity ulth the ru^"!"."



0/
0/

; 7 :

I s- In the premises logical conclusion is that

O-i-iS^^^l Application has no force and the seme deserves

to he dismissed^ orderSkccordingly. However in the facts

%nd the circumstances of the case we make no order as

to costs.

fh-
(j .K. Eaushik) (R.Z.Upadhyaj^)

Judicial Member ̂  Administrative Member

3KM

Sfessr ait/SBT. a- |. .-r

(i) Tricar, 3S3 jtatny

^  S'(3) v;r/ c^abljwi SA PO ^ Hj (a '
W  ̂

WEfoTfi u^svicrrj/ ̂  "*■ '—
VW

aaf?l6>


