CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH,JABALPUR
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original Application No. 513 of 2000

' Jabelpur, this the 3N day of april,2004

Hon'ble Shri M.P. Singh, Vice Chairman
Hon'ble Shri A.S. Sanghvi, Member (Judicial)

1. shri B.R. Bhoumik
s/o sh. B.M.Boumik,
aged about 45 years
R/o o0/0 the caM,
Telecom Factory, Richhai,
Jabalpur-10
& 16 others. ~ e.eBpplicants

(By Advocate: Shri 5. paul)

-vVersus-—

Union of India & others. | .« s Respondents ,

(By Advocate - Shri P. shankaran)

0 RDER

BY A. S. Sanghvi, Member (Judicial):

The applicants are the employees working under
respondents no. 3 and 4 and they have approached this
Tribunzl for implementation of the directions of the respon-
dents nos. 1 and 2,so far they are concerned with the
restructuring of the cadre of senior Telecom Operating
assistant., Their grievance is that due to inaction of, . |
respondent no. 3,they are depriveahé%ém their officiating
promotions and promotions as Sr. TOA. According to their
case, the respondent no. 2,realising the need for restruc-
turing of cadres on account of the introduction of new
technology and computerisation etc., had ffom time to time
issued various orders directing restructuring of the
cadres in view of the policy decision taken in this regard
in the year 1990. The first direction was given on 16.10.90
with the heading of "Introduction of New Operating Cadres".

It was stated that the Government had decided to introduce




a hew restructured cadre of Sr. Telecom Operating Assistant
(‘Sr.'rom in the scale of Rs. 1320-2040/- and Rs. 1600-2660/~
for Gr.II. It was also stated that existing cadres of
~Telephohe gperators, Telecom office Assistants, Telegraphists
and Telegraph Asstt. would be redesignated for the sake
of standardisation as TOA Gr.I,Gr.II, Gr.III and G.IV
) anqbrovided norms for creation of posts in new restructured
cadre. The norms introduced weﬁgfcreation of one Sr.ToA
against two existing post of Telephone Operating Asstt.
It also envisaged giving of intensive in-service training
to the candidates selected for new created restructured
cadres’.
2. This circular was followed by letter dated
11.7.1991 whefein it was pointed out that the training
programme for the employees to be inducted in the new
restructured cadre was likely to start in June-July, 1991
and, therefore, action was required to be initiated to
identify and sanction posts in the new restructured cadres.
The letter which was addressed to all heads of Telecom
Gircles etc. prescribeq the procedure for identifying and
sanctioning of the posts in new restructured cadres. This
was again followed by another letter dated 20.5.,1993
wherein the respondent no. 2, noting that many circles were
- £inding difficulties to create sufficient number of posts
in thé new restructured cadres,given further guidelines
for the restructuring of the cadres and_creation of new
' posts. Since cgmplaints were received about non-implementation
of the sbove directions, the respondentno. 2 again addressed
another letter dated 23.7.1993 observing as under:-
"The matter has been examined by the Telecom
Commission and I am directed to intimate that
posts in the restructured cadres shall be
created expeditiously as per instructions already
issued and the officials appointed against these
posts. Pending formal appointment of officials

to these posts after their selection and training,
the existing officials in the basic cadre who

are performing the duties of Sr. TCAs for operation
of computer etc. may be given officiating chance

against these posts, These cadregs will ¢
ome




-3 -

into force from the date of issue of orders and
any officiating arrangement made is purely
~temporary and will not confer any right on them
for regular appointment to these posts."

3. . Again thereafter vide circular dated 6.3.1995,
the respondent no. 2 observed that the circles/field units
are facing difficulties in creation of posts in the
‘restructured cadres of Group 'C' and D' orders/clarifica=-
tions issued by the Telecom Commission from time to time
to the requirementsof the circles/fiéld units have not
yieldéd the desired results. The Staff Uﬁions were ﬁressing
for training to all the existing employees and absorb them
in restructured cadres. The letter thereafter proceeded to
give further directions to all the heads of Telecom Circles/
‘Metro Diskts. etc. to create the posts in the restructured
cadres at the earliest. Thereafter again vide Memo dated
9.3.1995, clarification was made by the respondent no. 2
with regard to officiating arrangment to be made in the cadre
of TTA/Sr.TOA etc.

4. The grievance of the applicants is that inspite
of all these directions given by the higher authorities
from time to time, the respondent no. 3 did not take any
action for réstructuring ©f the cadres and for creating a
cadre of Sr. TOA. This had resulted into deprivation of
the promotional chances to applicants and as such they are
forced to approach this Tribunal for directions against the
‘respondents nos. 3 and 4. to implement the orders of the
higher authorities in spirit and substance.

5. The applicants preferred various representations
pointing out that in other units, the directions for
festructuring were immediatély implemented and .their
counterparts were given officiating and reguler chances of
promotion as Sr. TOA but they were deprived of the same.
They have contended that they were performing practically the
same duties of Sr. TOAs and operating computers etc. but

still they were not designated as Sr. TOAsS by the respondent
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no. 3. They were, therefore, deprived of the pay scale of
restructured cadre and also the status of Sr. TOA. They
have alleged that the respondent no. 3 by not implementing
the orders of the higher authorities had indulged in the
discriminatory treatment towerds the applicants thereby
violating the fundamental right.of equal treatment under
Articles 14 and 16 of 'the Constitﬁtion of India. The
Department of Tolecom thereafter again directed vide Memo
dated 22.7.1999 for creating the posts in restructured
cadre by applyiné conversion ratio on the sanctioned
strength in pre-restructured cadre as on 28.2.1995,

The respondents no. 3 and 4 thereafter took painsvto
implement the orders of the DOT and vide orders dated
15.3.2000, some applicants Qere promoted in the restructured
cadre as Sr. ToA with effect from different dates but not
giving the effect from 1993. They have alleged that in
Circles under Comptroller, Telecom Store, Jabalpur, the
orders of the DOT to provide officiating chance to work as
Sr. TOA and then fegular promotion as Sr. TOA was given

to the basic cadre employees with retrospective effect
while they were treated differently by the respondent no. 3
and deprived of this benefit. They have contended that the _
inaction of the respondents is arbitrary, unjustified,
unreasonable, unfair and hence they are requiréd to be
directed to give effect to the orders of DOT for re-
struéturing of the Eadre and giving promotions to the
employees as Sr. TOA with effect from their dates of
gntitlement as per DOT's orders.,

6. The respondents have resisted the 0a by filing
the'written statemen:7gontending inter-alia that such an
0.A. is not maintainable. According to them, the orders
regarding introduction of new'restructured cadre of Sr.TOA
merenot_épplidablevin TF organisation initially. However,
the respondent no. 2 clarified vide order dated 20.12.1996

that ordersrelating to introduction of new operating cadre



i.e. Sr. TOA are applicable in Teiecom Factories oOrgani-
sation. Thereafter posts were calculated, training etc.
was arranged and départment implemented the orders
expeditiously and there was no delay. They have also
contended that several difficulties were experienced in
carrying these orders and, therefore, various clarifications
were sought from the respondént noe. 2 and only after
receiving fufther clarification dated 1.6.1998, the number
of posts to be created in Sr. TOA cadre, were worked out
and sanctioned by the réspondent no. 3 vide order dated
10.6.1998., 27 posts were created in the restructured cadre
of Sr. ToA and the options were called from eligible
officials on 18.6.1998 for entry to the restructured cadre.
Those who opted for entry in the restructured cadre were
empanelled.in inter—se senioriﬁy and sent for computer
tiaining in batches at office of the SDE Br.(CTTC), Jabalpur.
on their successful completion of the required training,
they were inducted into the restructured cadre by granting
advance increments vide order dated 17.4.1998. According
to them the gfficialg who were appointed in the::
restructured cadre, will get the benefit of higher scale
i.e. Rs. 5000-8000 and Rs. 5500-9000 on completion of
16/26 years of service respectively under the‘restiuctured
cadre'and those who have not opted fdf the restructured
cadre will continue to enjoy the benefits avallable in the
0ld cadre including that of OTBP/B.C.R. etc. It is further
pointed out by the respondent no. 3 ghat in view of the
clarification issued by'the respondent no. 3 6n.22.,7.1999,
a.Committee was constituted to examine various instructions
issued with regard to introduction of new restructured
cadre of Sr. TOAvand based on the recommendations of the
Committee, 94 posts (including 27 posts created and -

sanctioned earlier) were created vide order dated 2.9.1999.

Accordinglz further appointments in the cadre of Sr.ToA
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were made from among those officials who had successfully
completed the required training in computer application.
The respondents hmve also pointed out that the strength

of the restructured cadre would be 94 and the vacant posts
would be surrenderea. Subsequently, vacancies in the basic
cadre due to death, retiremént,promotion etc. will be
abolished/surrendered to the extent of 168 posts. These

figures, according to the respondent no. 3, will go to show

that the orders issued by the DOT heave been implemented.

They have contended that the claim of the applicants that
they were performing the duties of the Sr.TOA prior to
receiving training, was not correct. According to them,
the applicants have no right to claim éé; officiating
promotion unless they were put under specified job on’
computers, imparted the training and post of Sr. TOA is
created after matching saving by surrendering 2 posts of

7oA and ohe post of Sr. TOA. The applicants were eligible

for posting as Sr. TOAS only after receiving prescribed

training and awailability of posts. Since no posts were

created and there were no sanctioned posts of Sr. TOAs,

" the applicants cannot claim by way of right any such

post or the pay of such post. It is also contended by the

- - — i e
respohdent no. 3 that the Telecom F,ctories h3é{notcgdequate
number of computers to work with, and there was no
delay in implémenting the Scheme on his part after the
clearance was received from respbndent~qp. 2 vide letter
dated 22.7.1999. The question of giving ad hoc promotion
also dild not arise as there were no vacant posts available.
The applicants éannot claim promotion from a specified

date when there was no existence of any post. They have

prayed that the 0.A. be dismissed with costs.
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7. We have heard the learned counsel for both the
parties at length and duly considered the rival contentions.
8 Relief prayed for by the épplicants in this 0.a.
is to direcg the respondents to give rek&rospective
promotions/appointments to them as on officiating basis as
sr.'TOA with effect from the dates of their entitlement

as per'Dd?‘s letter. Mr. S.Paul, learned counsel for the
applicant has tried to justify the claim of the applicants
for bromotion/appointment on the ground of the respondent
no. 3 failing to take necessary actions for creation of
the post of sr. ToA in complisnce with the policy de€ision
of the respondents nos. 1 & 2. According to Mr. pPaul,
inspite of the DOT directing the respondent ho. 3 to
implement the decision of restructuring of cadres as far
back in 1990, the respondent no. 3 had not taken any
‘action and this inaction on the.pért of the respondent no.3
has led to deprivation of the promotion or higher scale

to the applicants. According to him, it was not the fault
of the applicants that theylwerevaot considered-and
promoted to the pést of Sr. TOA as no such post was
created by the respondent no. 3 inspite of several
directions given by the respondent no. 2. He has further
submitted that ultimstely on the representations of the

Unions and Associations when the respondent no. 2 implemen=-

ted_the policy decision of respondent no. 2, the same was
implemented,half-hgaftedly and perhaps grudgingly. He has
- pointed out that thqugh in other circles, the promotions
even on officiating basis Qere given with retrospective
effect from 1993r-khe applicants were not-extended the
benefit of retrdspective promotions but were given promo~
tions from 2000 onwards. This has clearly resulted into
heartburning as the directions of the respondent no. 2

had been to give promotions retrospectively.
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9. on the other hand Mr. P.Shankaran, learned
counsel for the respondents, has questioned the right of
the applicants to claim promotion with retrospective effect.
According to him when there was no existence of a cadre of
Sr. TOA, the applicants cannot be heard to demand promotion
to a cadre, which was not in éxistence at all. He has
further submittéd that though a policy decision was taken
by the respondent no. 2 to create the posts of Sr. TCA

and directions werengiven for implementation of the policy,
there were several difficulties in putting into practice
those directions. Clarifications were required as there
were nb sanctioned posts available and only after

receiving the required clarifications, the respondent no. 3
was in a position to implement those directions. Drawing
attention to the various directions given by the DOT.,

every vyear till 1996, he has submitted that there were
several difficulties in implementing the policy and these
clarifications and guidelines given by the respondent no. 2
- by various circulars clearly go to indicate that it was
not feasible to implement the policy without examining

all the facets of the policy. Conézdérghg that some time

is taken by. respondent no. 3 in implementing these
directions as the éirectigns had come to be implemented

in the year 1999, he has submitted that this was not a
deliberate delay cuased by the respondent no. 3 but the
same had occasioned due to several administra}ive_difficul-
ties in implementing the policy. According to him,
coﬁputers were not available, training facility for the
staff was also not available and there were some surplus
staff which also required to be dealt with, most of the
staff had not worked on the computers and as such could

not have been allowed to work on computers without
imparting training to them. These difficulties were sorted

out in the phased manner and, therefore, some delay had

occurred but this does not entitle the applicants to claim
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promotiom with retrospective effect. He has further submitted
that the applicants cannot claim to géveigigjudiced by their
delayed promotions and since they had not worked on the
promotional‘post as the promotional post was hot available at
all, the question of their having been deprived of the salary
of the promotional post does not arise. Referring to the
claim of the applicants of pay and arrears of the promotional
post, the learned counsel has submittéd that the principle

of 'no work no pay’ épplies to their case as they have never
worked on th#promotional post and cannot dlaim the salary or
arrears of the promotional post. He has emphasised that

there was no sanctioned post of Sr. TOA and, therefore,
officiating promotion also could not have been.given.

10. We have considéred the rival contentions and
carefully gone through the circulars issued by the respondent
no. 2. We are in agreement with the submissions made by

the learned counsel for the applicant that there has been an
eXtra-ordinary delay on the part of the réspondent’no. 3 in
implementation of the policy decision of the respondent no. 2
for the creafion of the posts of Sr. TOA.»It also cannot be
denied that if these decisions of the raespondent no. 2 had
been implemented earlier, the applicants could have received
the benefits of the promotional post. However, if the appli-
cants are blaming the respondent no. 3 for the delay in
non-implementation of the policy decision of the respondent
no. 2, they also cannot claim to ﬂ;veﬁgﬁgficiently vigilant
in protecting their rights. They have also not taken adequate
measures to see that the decisions favourable to them are
implemented at the earliest. Thevaverments made in_the O.A.
clearly suggest that the spplicants have waited till they
were given promotions by way of implementation of the policy
decision of the respondent no. 2 and only when they found that
their promotions were not .wi.th retrospective effect, only

then they have approached this Tribunal. It would, therefore,

appear that their real grievance is not against the non-
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-implementation of the policy iIn time by respondent no. 3
but theilr griegance iIs about the non-extension of benefits

of promotions with retrospective effect.

11. It is a general experience that whenever any new
ideas are sought to be canvassed and new policy decisions
are sought to be iImplemented, they generally meet with same
resistence. Either the vested interest or persons not
liking the change in routine or not adaptable to the new
ideas try to resist the implementation of such new ideas .
Introduction of the computers 1in official work also had

met the same resistence and several theories of increase

in the unemployment etc. were advanced, when viwed in this
context, the delay in the implementation of the directions
of the respondent no. 2 can easily be understood, we find
from the reply of the respondents, that there was no valid
Jjustification for not implementing the policy decision of
the respondent no. 2. However, respondent no. 3 on his part
may have sufficient reasons for not implementing the decision
and awaited clarifications Tfrom the respondent no. 2 on all
points* "this delay iIn implementation of the policy decision
of the respondent no. 2 however, does not give a right to
the applicants to claim promotion to the post of Sr. TAO
when the posts were not in existence at all. Mr. Shankaran,
learned counsel for the respondents, has pointed out that
the directions of the respondent no. 2 were to make the
appointments on the sanctioned posts and when i1t was not
clear which sanctioned posts were to be identified for the
purpose of making appointments even on officiating basis,

it was not possible on the part of the respondent no. 3
without sufficient clarification on this point to make appoin®
ments on officiating basis on this post also# "“According to
him, it was not clear to the respondent no. 3 that these
orders were applicable to the Telecom Factories at Jabalpur
and only after receiving the clarifications in the year 1996

that these orders were applicable to the Telecom Factories
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at Jabalpur, further actions were taken by the respondent
no. 3 to implement the directions of the respondent no. 2.
All these factors cleariy indicate that administration
canhot be blamed for delay in creation of these posts

and the ‘applicants cannot claim any right of promotion
with retrospective effect.

12, We are conscious of our limited jurisdiction
andial&o of the right to claim promotion by the employees.
It is a settled position that no employee can claim by way
of right the promotion to a particular post . He has the

only right to be considered for promotion. when there is

‘no right of promotion, the Tribunal also cannot direct the

respondents tb give promotion to the applicants $rom a
béck date. Learned counsel for thevapplicants has, however,
pointed out that pursuant to the directions given by the
respondent no. 2, other circles had already given promotion
to their respective employees with retrospective effect.

It is pointed ocut that the Telecom Division of Balaghat,
the Comptroller of Telecom Stores, Jabalpur and several
other units of the Telecom Department have extended the
benefitAgfvpromotion to Sr.TOA post with fetroépectiye
effect of 1993 while the applicants have been deprived of
this benefit with retrospective effect by the reépondent
nos 3+ Mr. P« Shankaran, learned counsel for the respondents
has however pointed out that these promotions are given on
ad hoc basis and that none of the Factories has given |
promotion with retrospective effect. There is, therefore,
no question of discrimination having been shown towards the
applicants. According to him, none of the juniors of the
applicants héve been giveﬂpromotion from the back date

or none of the Factories where the applicants are transferable
have given promotions to the post of Sr. TOA with retros- |
pective effect therebyvprejudicing the rights of the
applicants; He has emphatically submitted that the Tribunal

in view of this position, should not give any direction to
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respondent no. 3 to extend the promotion even on officiating
basis to the applicants in the post of Sr. ToA from the
back date. ’ |

13. No doubt, the learned counsel for the respondents
has tried to make a distinction between the employees of

the PFactories and the employees of other Circles of the
Telecom Division but the fact remains that they are all
controlled by the respondent ho. 2 i.e. Department of
Telecommunication. It was the policy decision taken by the

to be implemented :
DOT that was required/by all the Divisions uniformly,khen

| ——
one Circle or Division implements the policy and extends
the benefits available under the policy to its employeeq,i#
P would naturally give rise to hearéburning on the part
of the employees of the other Circles or pivision, if
their Circle or Division does not extend the same_benefits
to them, Strictly speaking this may not be termed as
discriminatory attitude on the part of the respective
division but as a model employer DOT is required to see
that its policy is uniformly applied to all its employees

and no heartburning is caused to them by different

divisions applying the policy in different manner. It will,
therefore, be for'the resbondent No. 2 to see that iits |
policy decision to create the posts of Sr. TOA by way

of festructuring of the cadre for the operating staff

in the Department of Telecom to handle the computeriséé'*"'ll
jobs and new techhologies etc. is implemented uniformly

in all the divisions and Factories etc. under its control.

It is for the respondent no; 2 EO see that no heartburning

or grievance. survives of the employees while implementing

the policy decision in respect of restructuring of the
cadres. The restructuring of the cadres should not be

left only to the heads of the departments of various
divisions or factories and the respondent no. 2 should

play an active role in seeing that the decisions taken

by it are implemented uniformly by all sections.
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14. For these reasons though we are of the opinion
that no directions of giving promotion to post of Sr.Toa,
in view of the iestructuring of the cadre of Sr. ToAa, can
be given with retrospective effect by this Tribunal, we
direct the respondent né. 2 i.e. DOT to examine the
grievances of the applicants pertaining to their promotions
to the restructured cadféjof Sr. Toa with retroépective
effect and take T appropriate and adequate steps to
redress their g%}evances, if their grievances are found
to be valid and justified. This exercise shall be under-
£aken and completed within a period of six months from the

date of receipt of a copy of this order.

C15. with the above ‘directions, the o0.A. stands

disposed of with no order as to costs.
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