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Reserved.

CENTRAL administrative TRIBUNAL, JkBALPUR BENCH,

JABALIUR.

Original Application No. 491 of 1998

this the ^7 day of February *2003.

iiJN*BLB MR, R,K. UfADHWiYA, MEMBER (A)
HQN«BL£ mS. ME^A CHHIBBER. MEMRRR^.T^

jagdish Frasad Soni, aged about 50 years, s/o late Ramnath

Soni, Machinist (Skilled), Ticket No. 175, Personnel No.

0317, Ordnance Factory, Katni, resident near Kelwara Level,

Grossing, Jagmohan Das ward, Katni, Tahsil Mirwara, District

Jabalpur•

Applicant.

% Advocate t Sri Rajendra Srivastava.

Vers us.

Union of India through the Secretary to the Ministry

of Defence ft eduction, Govt. of Jhdia, New Delhi.

2* General Manager, Ordnace Factory, Katni.

3. Chairman/Director General of Ctdnance Factories

Board, 10-A Aukland Road, Calcutta.

Res pendents.

By Advocate t Sri B. Dasilva.

O R D E R

BY MRS. MEERA CHHIBBER. MEMBER

By this 0.A,, applicant has challenged the order

dated 12.9.1997 whereby he has been denied the back wages

from the period his dismissal to reinstatement after he

was acquitted in appeal in a Criminal case. He tes further

sought a direction to the respondents to pay his entire

salary frcw 31.lo.199S to 30.6.1997 with . interest thereon

at 18!4 per annum from 31.10.95 till realisation.

2. It IS submitted by the applicant that he was working
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as a iabour in the «,htole Factory, aabaipur w.e.f. 14.7.1969
and was transferred to the Ordnance Fectory, Katnl w.e.f.
10.5.1975. tb was promoted as ^feohlnist (SkiUedJ in the
ordnance Factory, Katni, w.e.f. 31.io.l980. A criminal case
was registered against the applicant in which the applicant
was convicted under Section 381/34 lie and imposed rigorous
imprisonment of one year each and a fine of is.iooo/- on each
of them, in the event of non-payment of fine, one month's
furtner imprisonment was directed vide judgment dated 7.6.1995
(ItoneKuM ^IJ. It is specifically stated by the applicant
that he^^iimediately released on bail and he fUed an appeal
ogeinst the judgment before the First Additional Sessions
Judge, Murwara (xatnij, who finally decided the appeal vide
ju<^ment dated 31.5.1997 acquitting tie petitioner as well as
Sri Vijay Kumar Soni of the charges under Section 381/34 lie
(Annerure A-3). The applicant has further specifically stated
m para 4.5 of the O.A. that during the pendency of the said
criminal case, he was working as a Machinist (Skilled)
in the ordnance Factory right from 1989 onwards and he
discharged his duties without any interruption, but when he
informed the authorities about his conviction, the General
Manager issued a show-cause notice dated 19.9.1995 to the
petitioner under Rule 19 of Cos (ccA) Rules 1965 (in short
aules of 1965). The applicant gave his reply on 30.9.1995
(Annerure A-5). rt»ever, vide order dated 31.10.1995 the
petitioner was dismissed from service on the ground of his
conviction (Annexure A.6). since the applicant was acquitted
y he Appellate Court, he iraaediately informed the respondent

no.2 about the same and also submitted a copy of the order
passed by the Appellate Court. Accordingly the r""^ry, the respondent no.2

I
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Vide his order dated 26.6.1997 set.aside the order of
dismissal dated 31.10.1995 and reinstated the petitioner
in service (Annexure A-?;. The period of absence from
31.10.1995 upto his reinstatement was to be decided by a
separate order. Subsequently, vide order dated 15.7.1997
the respondent no.2 decided to treat the period from
31.10.1995 to 26.6.1997 as peri«l covered by leave due
to the credit of the petitioner or extraordinaty IMP, as
the case may be (Annexure A^J. Being aggrieved, applicant
filed a representation against the said order, but even the
•erne was rjected by order dated 12.9.1997 CAnnexure A-ioi,
It is these orders which have been challenged by the applicant
in the present OJ.. it is further submitted that he ted

earlier fued oA. No. 813 of 1997, but the same was disposed

ef by giving a direction to the respondents to decide the
sppeai of the applicant. Accordingly, after receiving the
Court's order on 17.ll.1997, he preferred :ali appeal on
1.12.1997 (Annexure A-uJ, but in spite of six months teving
psssed, the said appeal „as not decided, therefore, tte appUcar
has no other option, but to file the present a.A. During the
pendency of the O.A., the respxondents decided tne appeal of
the applicant by passing the order dated 31.8.1998, which was
•V brought on record by the applicant and the same is also
Challenged.

3. Ihe appiicent's counsel tes submitted that since
the applicant ted been worhing thro>«hout the period during
the pendency of the criminal case and he ted been exonerated

he criminal appeal without giving him any benefit of doubt
the applicant was entitled tn w ,

t  wages as per paraii 8v3v of the Rules of IQSS

period, the authorities did not take int-
^  consideration at an

the fact that the applicant had been fui iw
^ oeen fully exonerated in the

^  - —
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crirainai trials which they were supposed to take into

consideration as per para 8(3)^of the Rules of 1965. He tes,
thus, submitted that the ordetf passed by the respondents

are liable to be quashed and the relief as prayed for may be

granted to him.

4. Ihe respondents, on tne other hand, teve opposed
the 0,A. and have submitted that since the applicant had been

convicted, he had disabled himself from rendering services
on the ground of his conviction, as such the applicant would
not be ̂ -^itlel^ai^bach wages. To substantiate their
contention, they^relied on Am 1997 SG 1802,

5. We have heard both the counsel and perused the
pleadings as well,

6. The counsel for the applicant tried to distinguish
the judgment of the Iton'ble Supreme Court by stating that
in tne case before the apex court, the employee was in jail,
tnerefore, he could not teve rendered the services, whereas
in the present case in spite of his trial going on, the
applicant was throughout released on baU and he had continued
to discharge his duties without any interruption. More-over,
once he was ac<juitted in the criminal appeal, the respondents •
authorities ought to tove followed the procedure which is
laid down under am. 19 itself because he was dismissed under
Rule 19 Of the Rulis of 1965. fhra a.and Sf3) for ready
reference read as under t

on him oTthe'tesifk^n^i®' ^ P««"y
becomes liable to be^e^^sl^""/"

Judgment of the higher Court sS^hi^iately prorur'ed and°^a^mIn^^^i,^TvlL«i^'»

=m!'tg'Sr'c:u^?r«"' in a(ii) Whetner, despite the acguittai, ̂ e facts and
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and cixcurastances of the case are such as to can
for a departmoital enquiry against the Government
servant on the basis of the allegations on which he
was previously convicted.

(b) if it is decided to take tl:K5 n»tter to a still
higher Court, actiai to institute proper proceedings
should be taken with the least possible delay and
(the penalty imposed shall not be set aside during ths
pendency of such proceedings.}

(c) If, on the other hand, it is decided that a
departmental inquiry tuay be held, a formal order
should be made -

(i} Setting aside the order imposing the penalty
on the basis the conviction; and

(ii} ordering such departmental enquiry.

3, In cases where neither of the courses mentioned
in paragraph 3 is followed, a formal order should be
issued setting aside the previous order imposing the
penalty (Standard Form for such order is annexed -
Form at the end of his Chapter}, ih cases where the
P®halty imposed was dismissal, removal or compulsory
retirement from service, full pay and allowance will
be paid from the date of acquittal to the date of
rejoining duty and the period counted as duty for an
purposes whereas for the period from the date of
Suspension/removal/dismissal to the date of acquittal,
pay and allowances will be allowed as directed by the
competent authority under FR 54(2) or FR 54(3} and
the period treated as duty or non-duty under FR 54 (4 }
or FR 54(5}, as the case may be,**

7, Sub para 13(3} makes it clear that incase where the

penalty imposed was dismissal, removal or compulsory retirement

from service, full pay and allowances will be paid from the

date of acquittal to the date of rejoining duty and the

period counted as duty for an purposes, whereas for the

period from the date of suspension/removal/dismissal to the

date of acquittal, pay and allowances will be allowed as

directed by the competent authority under FR 54(2} of FR

54(3} and the period treated as duty or non-i»yment under

FR 54(4} of FR54(5), as the case may be, FR 54(2) to FR 54(5}

for ready reference read as under i

(2) Where the authority competent to order reinstate-
1- opbaion that the Government servant whomd been dismissed, removed or compulsorily retired
been fully exonerated, the Government servant

provisions of sub-rule (6}, be
Sif i full pay and allowances to which he wouldhave been entitled, had he not been dismissed removed
« corapulsoclly retired or suspended^rS lo eulS
^s^esei removei or oompuisory retirement, as the
case may be » v .

'T)
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^ovxded that where such authority 4s of opinion that
tite tertianation of the proceedings instituted against
tte Government servant had been delayed due to reason;
directly, attributable to the Government servant
it may, after giving him an opportunity to make his
representation (within sixty days from the date on
which the comrnvmication in this regard is served on
him) and after considering the repcesentati<»i, if any,
Submitted by him, direct, for reascms to be recorded
in writing, that the Government servant shall, subject
to the provisions of sub-rule(7), be paid for the
period of such delay, only (amount (not being the
whole) of such pay and allowances as it may
determine.

(3) In a case failing under sub-j:ule(2), the period
of absence from duty including the period of s us pen-
si^ preceding dismissal, removal or compulsory
retirement, as the case may be, shall be treated as
a period spent on duty for all purposes.

(4) In oases other than those covered by sub-rule(2)
(including cases where the order of dismissal,
removal or compulsory retirement from service Is set
aside the appellate or reviewing authority sotely
on the ground of nai-compliance with the requirements
of (clause (1) or clause(2) of Article 311) of tha
Constitution and no further inquiry is proposed to
be held) the Government servant shall, subject to
the provisions of sub-rules (5) and (7), be paid such
(amount (not being the whole) of the pay and allowan
ces) to which he would have been entitled, ted he not
been dismissed, removed or compulsorily retired or
suspended prior to such dismissal, ronoval or
compulsory retirement, as the case may be, as the
competent authority may determine, after giving
notice to the Government servant of the quantum
proposed and after considering the representation, if
any, submitted by him in that connection within such
period(which in no case shall exceed sixty days from
the date on which the notice tes been served) as may
be specified in the notice.

(5) In a case failing under sub-rule(4), the period
of absence from duty including the period of suspen
sion preceding his dismissal, removal or compulsory
retirement, as the case may be, shall not be treated
as a period spent on duty, unless the competent
authority specifically directs ttet it shall be
treated so for any specified purposes
itovided ttet if the Government servant so desires
such authority may direct ttet che period of absence
from duty including the period of suspension precedin
his dismissal, removal or compulsory retirement, as
the case may be, shall be converted into leave
any kind due and admissible to the Government servant

8. A perusal of FR 54(2) shows that the competent

authority was required to see whether the employee ted been

fully exonerated by the Criminal Court or was acquitted on
or was qxvta% the benefit of doubt?
technical groundyif it was found ttet the employee had been

fully exonerated than faa would be entitled to full pay and

allowances. Therefore, it was necessary for the authorities
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to apply theix mind on this aspect, but perusal of the

impugned nrder shows that the authorities teve not ^
•Wfli •» touohsltnis aspect of the matter. O) the contrary,
th«y have relied on Ibn'ble Supreme Court's juc^ment given
in <iIR 1997 ac 1802. It is seen that in that case ths
employee was in the Jail, so naturally he could not teve
performed any duty, whereas in the instant case, the
applicant has specUicaliy stated ttet he was never put
oenindthe bars ay had been working throughtout and was
dismissed for the first time by order dated 31.10.95 after
bis conviction. T^efore, there would be some distinguishing
factors in the present case. It is also seen ttet tne case
decided by the ibn'ble Supreme Court was under Industrial
Disputes Act, Whereas in tne present case the applicant was
dismissed from service by attracting Rule 19 of the Rules of
1965 Simply on the ground that he ted beeh convicted by a
court Of law. ihereSbre, after he was exonerated in the
criminal appeal, the respondents were supposed to follow
the same rules and instructions laid down thereunder, which
are ̂ oted above. As stated above, since none of the authori-
ties have appired their mind to this aspect of the matter
Whether the applicant's exoneration was complete or was based
on s<xae technical ground or was giv^h, the benefit of doubt,
we think that the impugned orderrabenot sustainable m law
Therefore, the impugned ordebare guashed and set^si^ and
aince it is reguired thl-discipiinary authority t^sp^y his
mmd to this aspect specifically under sub-para8(2,ahd ̂  54(2),
the matter is remanded back to the disciplinary authority to
bpply his mind to the facts as stated above and also the
instructions and JFR 54^?)o Hi. 54 (2) and than pass appropriate order
in accordance with law by passing a speakim and
order within a period of threthree months froa the date of receipt
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a

o^copy of this order.

9. With the above direction, the J.A. is finally

disposed of with no order as to costs.

(Mrs. Meera Ghhibber)

Member(j)

(H.K. Upadhyaya)

Member (A)
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