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/

O R D E R

By Madan Mohan, Judicial Menbec -

By filin g  this Original implication the applicant has

sought the following main r e l i c s  s

” (ii) set aside the punishm ^t order dt. 27.7 .1998 
AnneKure A-i and the appellate order dated 7 .1 0 .9 9 /  
ie .1 0 .9 9  Annexure A-5 .

(ii i )  direct the respondaits to reifistate the 
applicant v/ith fu ll  back wages and other consequaitial 
baiefits as i f  the impugned orders are never passed ."

2 . The brief facts of the case are that tlie applicant was 

in it ia lly  appointed on 1 7 .1 .1 9 7 9 . The applicant thereaftes: 

v/as v;orking with utmost devotion, sincerity and his vAiole 

service record is clean and unblemished e x c ^ t  the impugned

disciplinary p r ^ e e d in g s . The applicant submits that no
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adverse C .R , has ever been communicated to the applicant at 

any point of time* The applicant v;as searved with a charge 

sheet dtd. 19 .3 .1997  under Eule 14 of CXZh ru les . The 

applicant r e l i e d  to the charges by denying the same. There­

after vide order dated 2 1 .4 .1 9 9 7 / Shri RJJ. Mehtani,-' 

appointed the aiguiry o ffic e r . The enquiry officer conducted 

the d^artm oital proceedings and submitted his r ^ o r t .  Hb 

this Qiquiry the applicant dffiianded security routine register 

for 22 .12 .1996 . The applicant has also doiianded to produce 

Shri Chakrapan, the JCO on duty on the relevant date. Neither 

the register was produced nor Shri C3ia]crapan appeared. No 

directions v/ere issued and nor any reasons v/ere assigned for 

rejecting the applicant's demand. Shri M .P . Tiwari appeared 

as a prosecution v^ritness No. 2 .  There was no exam in at ion-in- 

chief of Shri Tiwari and he merely stated that he confirms 

■the pre-recorded statement. In other xvords without therdoy 

being any examination-in-chief,' the pre-recorded statement 

was prodaced before the PSi.2 who confirmed that it  is his 

statanent. Such a procedure is not permissible under the law. 

There has to be an examination-in-chief, v/herein the witness 

is  required to state in his own language before the delinquent 

eiployee wiliiout there being any pre-det^mination and 

thinking. The pre-recorded statement have been disallowed'in 

the law. Adequate opportxonity had not been granted to the 

applicant'during the about enquiry. The m quiry officer 

submitted his report dated 5 ,6 ,1 9 9 8 , The applicant preferred 

a r o r i e n t a t i o n  against i t .  The disciplinary authority th^'e- 

a f t ^ .  imposed the punisl'iment of removal from service on the 

applicant. The applicant preferred an appeal to respondent 

N o . 2 which also was rejected vide order dated 7 .10 .1999 /

16 .11 .1999  by Shri RJl, Mehtani, Additional Director G(3ieral,. 

ordnance Factories, But Shri R j i . Mehtani was the disciplinaiy

authority on 2 1 .4 .1 ^ 7  wlx, appointefl the enquiry o f f ic e r .



Thus at the relevant time he himself was the caiscipliriary 

authority and was associated v;ith the case. In this view of 

the matter as per the principles of natural justice  and also 

as pdT the principle  of Justice is not only to be done but 

also seal to be dDnq,] he should not have decided the appeal 

of "Uie applicant. The appeal ought to have been decided by an 

indepQident offices: Vvlio had no relation/conn action or

association of the instant case, Jii the appellate order also 

no reasons are assigned and tiie same is not in consonance 

witSi JRule 27 of QCS(CCA) Rules, 1965, Aggrieved by this the 

applicant has approached this Tribunal claiming the. aforesaid 

r e l ie fs .

3 .  Beard the learned counsel for the parties and perused 

the records carefully ,

4- The learned counsel for the applicant has argued that 

Shri Mehtani, G m e ra l  Manager,! vide his order dated

21.4*1997 (iteiexxire A-2) appointed Shri R .K , Sharma,; Vtorks 

Manager as the aiquiring authority to enquire into the 

charges framed against the applicant, Vfiiile he h im s^ f  

decided the appeal vide order dated 7th October,' 1999 . To 

support his claim the applicant has re lied  on the judgmoit of 

the Hon*ble High Court of Karnataka in the case of Sachidana^ 

ndan M , Vs, Asst. General Manager^ Vilaya Bank & Ors 

reported in 1 9 9 9 (H )  LLJ 1005,| wherein the ffon'ble High Court 

has held that “saine autiiority who had issued shov; cause 

notice and later in itiated  disciplinary proceedings rejecting 

explanation given in r ^ l y  to such notice,' hearing and 

deciding as appellate authority - held likely  to arise - 

Possibility of predispositions hovering over mind of 

adjudicator could be  rules o u t".
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5 . 'Against this argument of tiie learned counsel for the 

applicm t,! -Uie learned counsel for the responda:its argued 

that the facts of this judgmoit are not applicable to the 

facts of the present OA because in the present OA Shri 

R ^ ,  Mehtani simply appointed the o:iquiry officer vide his 

order d&ted 21 .04 .1997,' neither he issued any ^ o w  cause 

notice to the applicant nor he conducted the disciplinary 

proceedings himself* Shri R*K« Sharma was appointed as 

Qiquiry o f f i c e  and after completion of the m quiry proceed­

ings, Shri K .R , Shankaran being the disciplinary authority 

has passed the impugned order of pdialty of renoval from 

service on the applicant, 'Hien thereafter siiri RJ^. Mditani 

being the appellate authority has decided the appeal reject­

ing the same,

6 .  The l ^ r n e d  counsel for the applicant fu rtii^  arg-ued

that the statonents of witnesses Shri K#L# Jaiswal and Shri

H.p* Tiwari v/ejre recorded by liie enquiry o ^ ic d c , but their
\_w4iich %________

pre-recorded statements (eixamination-in-cJiief) /were recorded

earlier*. . subsequoitly these witnesses during examination 

confirmed their earlier statements as correct. Such pre­

recorded statements (examination-in-chief) is  not sustainal? 

in  the eye of law* The whole statement Including the 

examination-in-chief should have been recorded in  presence 

of the applicant. In this  regard our attention is drawn 

towards the judgment of the Jaipur Bench of the Tribunal 

in  the case of Qaffor Khan V s . Union of India and O r s .» 

2 0 0 2 (3 )a ISLJ 75 , wherein the Tribunal has held that '»Railw» 

Servants (Disciplinary and Appeal) Rules, 1968 - Examinatic 

in Chief - Alleges that during enquiry only a prerecorded 

statement of witness was shown'to him and got confirmed but 

no examination in  Chief was done"-* on: this ground alone t h ^  

whole procedure were v itiated* It  is  further discussed In
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para 7 of the said judgment that the witnesses examined

were not subjected to  the Examlnation-in-ChiefQ but, instead

their statements recorded during the investigations by the

p i ,  quite sometime back, were shown to the witnesses^nd they

were asked whether it  was their statement and whether all

that is  written in these was correct. Thus, according to the

learned counsel for the applicant, there was violation  of

Rule 9 (17 ) of the Rules and this by It s e lf  had v itiated  the
\^Xiou gh --

entire enquiry and was a good/reason to quash the impugned

order.

7 , Against this the learned counsel for the respondents

has drawn our attention towards the Judgment of the Hon*ble

supreme Court in the case of State of Mysore and others V s •

Shivabasappa Shivappa Makapur, AIR 1963 SC 375, wherein the

Hon*ble supreme Court has held that •* Domestic Tribunal -

Inquiry held before - Rules of natural justice - Bombay

Police Manual, s .  545, c l .  ( 8 ) - Statements of witnesses

recorded in  absence of defaulter - witnesses called and^their

statements read out in defaulter 's  presence - opportunity to

corss-examine witnesses given - Rules of natural justice are

not viol at ed,*! This judgment is fu ll  Bench decision consistinf

of Hon*ble Five iJudges“of the Hon*ble Supreme Court, in the

present case the pre-recorded examination-in-chief were also

read over in presence of the applicant and both the witnesses

told that their pre-recorded examination-in-chief are corredb

and the applicant was also given due opportunity of cross- 

V-^oth
examining/the w itnesses. Hence no illegality  has been 

committed by the enquiry officer in  this regard and the 

decision taken on the basis of these statements cannot be 

said to be against the rules and principles of natural 

ju s t ic e .



8 , The learned counsel for the applicant further argued 

that Inspite of the request of the applicant for production 

of the relevant register and one Shri Chakrapan, the 

respondents have not produced them before the enquiry 

proceedings and the production of the said document and 

Shri Chakrapan in the enquiry proceedings were necessary to 

take just and proper decision in the matter, our attention 

was drawn towards the judgment of the Principal Bench of 

the Tribunal in the case of Harl Giri Vs. Union of India & 

Others, (1992) 19 ATC 659, wherein the Tribunal has held 

that Emission to examine material witness - Proceedings 

initiated against applicant on the basis of a letter from 

Vice-Principal of a school that certificate produced by the 

applicant was false - Vice Principal not examined - Enquiry, 

held, vitiated."

9. Against it , it is argued on behalf of the respondents 

that Shri Chakrapan was not a eye witness of this case and

his non-production as a witness during the enquiry proceed­

ings is not material at all and it has not caused any 

prejudice to the applicant and also the production of the 

said register was also not necessary. Simply the applicant 

wanted to prolong the disciplinary proceedings without any 

justifiable grounds•

10• we have given careful consideration to the rival

contentions made on behalf of the parties and we have also

perused the disciplinary proceeding file , produced by the

respondents during the time of hearing and we find that Shri

R.N. Mehtani only appointed the enquiry officer vide order

dated 21.4.1997 (Annexure A-2) and he himself had not issued

the show cause notice to the applicant nor he conducted the

enquiry proceedings, one K .R . Shankaran, General Manager was 

the disciplinary authority who issued the impugned order
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dated 27*7 • 1 9 9 8 *  Thereafter the applicant preferred an 

appeal against the said order of the disciplinary  authority 

to the appellate authority and shri R*N. Mehtani, who was 

the appellate authority rejected the appeal of the applicant 

vide order dated 7th October, 1 9 9 9 *  shri Mehtani simply 

issued an order appointing the enquiry o fficer  and this act 

does not disqualify  him to decide the appeal of the 

applicant, as he has not passed any order as a disciplinary  

authority. So far as the ground raised by the applicant 

regarding pre-recorded statement (examination-in-chief) of 

two witnesses which were recorded earlier  and confirmed by 

them subsequently stating  that it  was correct, cannot be a 

ground for v itiating  the proceedings in  view  of the 

judgment of the Hon'ble supreme Court in  the case of 

Shivabasappa Shivappa Makapur (su p r a K  The non-production 

of the Register and one Shri Chakrapan also s e ^ s  to be no 

ju stifiab le  ground to v itiate  the enquiry proceedings. It  

is a settled legal proposition that the Cpurts/Tribunals 

cannot reapprl*se the evidence and also cannot go into the 

quantum of punishment unless it  shocks the conscience of 

the Courts/Tribunals • In this case the punishment i n ^ s e d  

by the disciplinary  authority and also confirmed by the
• * x •

appellate authority does not shocks our conscience.

1 1 . In view of the observations made above, we are of 

the considered opinion that the applicant has fa iled  to 

prove his case and accordingly, the original Application is 

dism issed. No costs.

(Madan Mohsa^-'-^ (M .P . Singh)
ju d ic ia l  Member Vice Chairman

"SA«




