CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Original Application No. 484 of 2000

Jabalpur, thig the 7th day of November, 2003

Hon'ble shri Sarweshwar Jha, Administrative PMember
Hon'ble Shri G. Shanthappa, Judicial Member

Ajay Kumar Roy, aged 41 yrs.

/o Late shri C.R. Roy,

Resident of 31, Khedapati Colony,
Lashkar , Gwalior (MP).

(By Advocate - shri Prashant sharma)

2.

3.

T

Versus

Union of India, through
Secretary, Ministry of Tourism,
New Delhi.

Additional Director General
Department of Tourism,
Hotel Manpagement & Catering
Divn. Govt. of India,

1, Sansad Marg, New Delhi.

Ingtitute of Hotel Management,
Gwalior/secretary, Cultural &
Tourigm Department, State of
Madhya Pradesh, Vallabh Bhauwan,
Bhopal, through = Chairman.

Institute of Hotel Management,
Catering Technology and Applied
Nuitrition, Khedapati Colony,
Laghkar, Guwalior, through -
Principal.

Jagat Krishna Mengraj,

s/o. shri Joy Krishna Mangraj,
senior lecturer, Ingtitute of
Hotel Management , Khedapati,
Lashkar, Gualior (MP).

J.L. saha, Sr Lecturer,
Ingtitute of Hotel Management,
Khedapati, Lashkar, Gualior (MP),

National Commission for Scheduled
Castes & schedulsd Tribes, 5th
Floor, Lok Nayak Bhawan, Neu
Delhi, through = Chairman.

Applicant

Respondents

(By Advocate =~ Shri B, Dasilva with Smt. S. Menon)

0 RDER

By Saruweshwar Jha, Admnv. Member -

The applicant has pregﬁgﬁd this OR against the
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decision of the DPC convened by the respondents on the 26th
August, 1996 in which the promotions of respondents Nos. 5
and 6 to the posta of Senior Lecturer in the pay scale of Rse
2200-4000/- yere recommended. The applicant has accordingly
prayed that the orders of promotion of respondents Nose 5
and 6 be quashed and also that the recommendations of the
DPC at Annexure A=1 be also quashed. He has further prayed
that he may be promoted to the said post with effect from
26 .08.1996 and that consequential bemefits be also granted

to him,.

2. The applicant, who has been serving in the Institute
of Hotel Management, Catering Technology and Applied
Nuitrition, Khedapati Colony, Lashkar, Gualior as a lecturer
with effect from 31.07.1995, applied for the post of Senior
Lecturer in the said institution against advertisement for
the same as published in January, 1995. A copy of the
advertisement is placed at Anmexure A-6. He has drauwn
particular attention to the fact as shown in the advertise=-
ment that the post was required to be filled from amongst

the candidates of the Scheduled Caste4d.

3 He hae further submitted that the respondent No. 5
filed a2 writ petition in the Hon'ble High Court of Madhya
Pradesh, Gualior Bench as WP No. 416/1995, in which the
Hon'ble High Court, among other things, gave the follouing
directions @
"It is made clear that the respondents have to act
within the frame work of rules and if they want to
make any reservation for Scheduled Caste candidates,
then the proper course would be to amend the rulegs ard
not to take a decision in contravention of the ruleg.®
A detailed extract from the orders of the Hon'ble High Court
are given under paragraph 603 of the OA. The purpose of

referring to the orders of the Hon'ble Hicgh Court on the partl
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it is also relesvant to record that the post of Senior
lecturer is clubbed uith the post of Senior Instructor as
per the recruitment rules placed at Annexure A=5 ang
therefore the rules ars applicable to both Senior Llecturers

as well as to the Senior Instructors.

4o The post of Senior Lecturer/Senior Instructor is e qu-
ired to be filled, as per the recruitment rules, by promotion
on the basis of merit from amngst the Lecturers cum Ins-
tructors with minimum of 5 years of service in the relevant
fid_d, failing which by direct recruitment. The applicant

has inferred that there was only one post of Senior Lecturer
and the incumbent of the post being Scheduled Caste candidate
the vacancy should have been filled by promoting the
Scheduled Caste candidate only. To fill the post by appoint-
ing a general category candidate, according to the applicant
is in violation of the advertisementz;ublished by the
respondentgs. He has also inferred that thers were tuwo
vacancies and not one, in the postyof Senior Lecturer and,
therefore,one post, according to hin, could have been filled
by promoting him, being an SC candidate. He has further
argued that the action of the DPC recommending respondents
Nose 5 and 6 who are not SC candidates and are infact general
category candidates, for promotion to the post of Senior
Lecturer, is arbitrary and also contrary to lau} infact, in
his opinion,the DPC had no jurisdiction to make the selection
from the general category candidates. Finallylthe applicant
has emphasised that he is eligible for promotion to the gaid
post in all respects and fulfills the qualification relating
to experience of 5 years‘servi @ as a Lecturer cum Instructor
in the relevant field. The dstails of his experience are

given under paragraph 6.6 of hig OA,

5. The respondents’houeverlhave maintained their argumentg
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that the applicant was considered by the Departmental
Promotion Committee for promotion to the post of Senior
Lecturer, but he was not found fit under the eligibiiity
criter ia envisaged under the recruitment rules as framed by
the Institute of Hotel Management Society. They have further
stated that the respondents Nos. 5 and 6 were found eligible
under the said recruitment rules and accordingly they were
recommended and promoted. Referring to the recruitment rulesg
they have further stated that the appointment of the
applicant as a Lecturer was algsoc against the rules, as the
said post chiould have been filled by departmental candidates
and further that the departmental candidates were available
at the relevant time. They haw alleged that the applicant
happered to be managing the affairs of IHM Society at the
relsvant point of time when he got undue advantage of appoin-
tment as lecturer against the rules. They have also raised
the quest ion of limitation under Section 21 of the Adminig=-
trative Tribunals Act, 1985, and have said that the DPC, which
considered the applicant as well as the respondents Nme 5 and
6, vas convened on 26.08.1996 and the applicant was aware of
the fact that his candidaturc had been rejected for want of
requisite qualifications. A reference ha4 been made to the
complaint lodged by the applicant before the National
Commission for SC/ST in which respondents Nos. 5 and 6 uere
not impleaded as necessary parties. The regspondents have
concludezzgiy non-impleading of respondents Nose 5 and 6 by
the applicant, he had no grudge against the said respondents
at the said time. It has been further pointed out by the
respondents that the Hon'ble High Court in WP No. 416/1995,
which has also been referred to by the applicant,as mentioned
above, had directed the concerned authorities to go by the
rules and accordingly the respondent No. 4y on the orders of

the Government of Indiz, vide letter No. 39(4)/95-HNMC, dated
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14+,02.,1996, promoted the respondents Na 5 and 6. The

jearned counsel for the respondents in her oral submigsions
has further submitted that they could not have gone against
the directions of the Hon'ble High Court and accordingly they
did not strictly go by the advertisement vhich they had
published red«.ving one post of Senior Lecturer. They
have also clarified in their written reply in paragraph 6

of their reply that there was one post of Senior lecturer in
the Food Production Department which could not be treated as
recerved. They have further clarified that earlier respondnt
No. 5 had challenged the action okrespondent No. 4 not
following the recruitment rules while filling up the posts
in order to seek promotion for himgelf. That was the
compulsion which seems to have cmanated from the direction;//
of the Hon'ble High Court referred to hereinabove by the )
respondents and also earlier by the appiicant. The responden=
ts have ale taken a view that the selection for appointment
to the post of Senior Lecturer has been made strictly @n
merit and further that the departmental candidates whouers
eligible for promotion to the said post, in this case
resp&ndents Nose. 5 and Giuere considered for the said
promotions keeping in view their merit and seniority as
contemplated under the recruitment rules. It has also been
submitted by the respondents that they restricted their
exercise to the zone of consideration and that the applicant
being a probationer when the DP%Zionvened he did not stand

at par with the regular appointees such as respondents Nos.

5 and 6. They have also further contended that even if the
applicant were to be treated as a departmental candidate he !
wag not found satisfying in the requirement of qualifications

as the experience uwhich he claims to have possescsed was not

confirmed by the successor of the employers who did not have

BL/k,//4V[f~*’1~’rLL the relevant papers in regard to the period of servi® that
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he claimed to have rendered in their organisation.

6e On the question of the applicent Having'g¢d,ged a
complaint in the National Commission for SC/ST, the regpon-
dents have taken a position that in the light ot’the orders
of the Hon'ble Supreme Court passed in All India Indian
Overseas Bank SC and ST Welfare Association & Others Versus
Union of India and Others reported in (1996) 6 SCC 606, the
Commi ssion could not have passed mandatory injunct ions to
the respondent Noe. 4. It would be relevant to mention here
that the Commission had’ﬁ_thTw&, other things, passed an
order to the effect that the applicant uwas eligible to be
promoted and the DPC had erred in not holding him eligible

for promotion.

Te It is observed that the applicant ig relying on the
advertisement for filling the post of Senior Lecturer in
bu{mkase the post hed been reserved for SC, It is algo
observed that he is citing his having worked in some hotels
as&is possessing the requisites experience of 5 years
including the experisnce whidh he hasg gained in working with
the respondents. Unfartunatelx,the experience which he has
gained by working at the hote’% as mentioned by him, has not
been coroborated by the szid organisation for want of
relevant papsrs. In the absencezghat it is very difficult to
say whether the applicant hasg the necessary experience and,
if so; for what length and in which field. Another factor
which is not supportive of the contentions of the a pplicant
is that he was a probationer at the time of the meeting of
the DPC/and lay is that the probationer is normally not
considered for another promotion until he completes hig
probation and until he fulfills the requisite qualificat ions,
In the meantime/his case gets further weakened by the fact

that the respondsnt No. 5 brinma & cmmlos s .
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he claimed to have rendered in their organisation.

Ge On the question of the applicent having)gad,ged a
complaint in the National Commission for SC/ST, the respon-
dents have taken a position that in the light ot’the orders
of the Hon'ble Supreme Court passed in All India Indian
Overgeas Bank SC and ST Welfare Association & Others Versus
Union of India and Others reported in (1996) 6 SCC 606, the
Commiseion could not have passed mandatory injunct ions to
the respordent No. 4. It would be relevant to mention here
that the Commissgion had,a_nx31~3/~ other things, passed an
order to the effect that the applicant was eligible to be
promoted and the DPC had erred in not holding him eligibls

for promotion.

7e It is observed that the applicant is relying on the
advertisement for filling the post of Senior Lecturer in%
be@kase the post hed.been reserved for SC, It is also
obgerved that he is citing his having worked in some hotels
asﬂis possessing the requisits experience of 5 years
including the experience whid he has gained in working uith%
the respondents. Unfortunatel%,the experience which he has
gained by working at the hotey% as mentioned by him, has not;
been coroborated by the ssid organisation for want of
relevant papsrs. In the absencezﬁhat it is very difficult toé
say whether the applicant has the necessary experience and, |
if so,for what length and in which field. Another factor
whidh is not supportive of the contentions of the applicant
is that he was a probationer at the time of the meeting of
the DPC/and lay is that the probationsr is normally not
considered for another promotion until he completes hig
probation and until he fulfills the requisite qualificationse
In the meantime/his case gets further weakened by the fact

that the respondent No. 5 brings a complaint against the
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respondent Noe. 4 for having deviated from the recruitment
rules wvhile advertising the post and insists that the post
be filled strictly according to the recruitment rules ag

d irected by the Hon'ble High Court in WP No. 416/1995, It is
aiso surmised that the applicant is not senior snough in

the seniority list of the Lectursrs/Instructors andltherefor?
does not seem to have besn discriminated against by way of

a junior having been considered by the BPC. Under these
circumstances the arguments of the respondents that the
applicant, though was considered, could not be recommended
for promotion to the post of Senior Lecturer for the simple
reason that he did not possess the requisite qualifications
and also that he was a probationer holds valid and deserves

to be consgsidered.

Be Under these circumstances, after hearing the learred
counsel for the applicant as well as the respondents and
after perusing the records we are of the considered opinion
that there is no merit in the case of the applicant and , ~

therefore,ue are constrained to dismiss it. No costs.
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