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Qriginal Application No,.482 of 1999

Jahalpur, this the 5th day of March,2003

Hon'ble Mr,Justice NeNsSingh-Vice Chairman
Hon'ble Hr.R.K.Upadhyaya-Member(Adminlstrative)

Bhagwan Das Baiswal, aged 59 years,

son of Shri Ramsukh Baiswal ,Retd .Pump

Driver Gr-II from Harda Central Railways,

Harda,At present residing at HeNo,77,

Kashipura,Indore (MP) ~APPLICANT

(By Advocate-Shri R.K.Verma)

vVersus

l, Union of India,through the Secretary, ’
Ministry of Railways,Rail Bhawan,lew Delhi,

2. The General Manager,Central Railways,
Bombay V.TssBombay,

Se The Divisional Railway Hanager,Central

-

Railways,Bhopal (MP) ~ RESPONDLNTS

(By Advoczte - Sari SeP.Sinha)

ORDER

By ReK.Upadhvaya Member (Admnv, )

The apylicant has claimec the tollowing reliefgsm

(i)a writ in the nature Of mandamus may kindly be
issued directing the responuents +o Pay the
petitioner scale of Rs,1200~1800 ang thereastter
Of the post of GreIr Pump Driver We€eL,1,1,84
as has been given to his contemporaries selected
vide order dt.6.2.89,alongwith interest;

(ii)That a direction may also ve issued to the
Lespondents to Pay the difference of Salary of
Crelil Pump Driver ahd of GreIT Pump Driver
in pursuant to the promoticn given to hip
“J.eofololoB‘l;ooo "

2. It is stateg by the applicant that he was

appodnted on 18,10,1982 as Pulmp Driver, It ig Claimed by

the applicant that therc Was a combined trade test of

srade~II and Grade~I on 27412,1988, The Persons who

apptared with the applicant in sych trade test ang rassed,
Were promoted ag Grade=II Pump Drivers vide crder dated

60201989 and the be.ﬁefit Was e:.;tended to th.em ‘Vith effect

£rom l.1.1984, Sucii persong were oclaced on a pay scale
- I
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Of Rs,1200~1800, Since the applicant was denied the
a
promotion in spite of having been/successful candidate,

he filed CeAeNO4173/1990 which was decided on 29,1,1997.
In spite of the directions of the Tribunal, the applicant

Was not promoted, therefore, ccp 68/1997 was filed,

3. The respondents in their return have stated
that in pursuance to the order of this Tribunal dateg
294141997 in oA 173/1990, promotion order dated 9,6,1997
has bcen issued by which the applicant has beep given
proforma seniority with effect from 1.1.1984 ~ the date
from which his Junior was promoted, The Lespondents have
further stated that the applicant has not shoulcered

the TeSponsibility of higher post i.e, Pump Driver GreII
during the said period, therefore, he Was not entitled
to difrference of Salary with effect from 1,1.1984 on the
Lvasis ¢f 'no work o payl.The Teéspondents have further
Stated that the yresenthapplication is not tenable in

law as the same is hit by the Sriaciples of reg Judicata,

4, We have heard the learneg counnsel of parties
and have perused the material available on record

including the tecords of OA 173/199q,

5. The applicant in oa 173/1990 haa claimed tre

following reliefgsm:

"(1)rhe applicants Pray zor wward of grade II pay
Of R5,1200=-1800 by virtue of their Senlority,
€Xpeérience o= Working as Pulp Driverg length
of service seriod, their ability of mahagement
Of Pump works as well as by way of Weightage
Of Leing Scheduled Caste emplovees,

(2 )Thege avards of Pronotions pe sfanted fron
~the date their juniorg Were upgraded to
Rs.12G0=1800 Oi1 account of the Upgradation
of Pump Drivers pPogtg at Harda Station™,

5.1 Frou the above, it is seen that the applicant's

Cclaim was sor being promoted in the grade of Rs.1200-1800.

2 S $ :
There was no claim for any arrears of Salary or interest.

There jig &ven no clainm Of any Consequentjiga] relief

W€ are of the Opinion that the claim of

contd..-- Q/*
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the applicant is barreqd by Principle orf constructive
Tes judicata under Section 11 Explanation 4 of Civil
Procedure Cdde, which eénvisages that Ay matter which
night and ougint to have been mge ground of defence or
attack in g former sult, shall pe deemed to have been
a matter directly ang substantially in issue ip a
subsequent Suit. The Hon'pbie Supreme Court in the cgse

of Commissioner Oi Income Tax,Bombay Vs.T.P.Kumaran,
et e -—“‘—w—-..._-__

1996 (6)scaLe 403 reverseqg the order or Ernakul an sench of
this Tribunal where interegt Was granted to the applicant
in that Case,which was not €arlier claimeq and allowed
while granting arrearg of::alary Lo the applicant, The
Hon'ble Suprene Court held that when the claim was made
on éarlier Occasion, he Should have Or night have sought
and s ecuyreq decree for interest, Since it WVas not done,
the Principles of TCs judicata Pronibits such g payment
to ¢ he applicant,

5,2 Respectfully fcllowing the sane Principle as
€nunciateq by the Hon'hle Suprenpe Court in the Case

of EAP.Kumar§g (supra) we gre °f the consigereq view that

the applicant/having ot claineqd arrears of Salary ang
intercst thereon in oa 173/1990, the Same cannot he
Claimed in the present Proceedings,1n tids viey Of the
matier, thjig oA being devoid of merit ig dismissed,without

Ay xder as +o Costs,
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