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aged about 55 years
Additional Commissioner
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1, Union of India
through Socretary
Ministry of Department
of Personnel end Training.
N.e“‘: A)Clhi . ’

2. Union Public service Commission
through its Chalrman
whaulpur house,
Shahjahsn Roud, Hew uelhi,

e Covt, Of Maghye Pradesn

through its Secretary,

General administration Department

(GAD) Mantralaye, Vellebh Bhawvan,

2hopal, '
& oo omte Me (RICG,

w=5/11 '

arera Colony, ;

shopal, KRESPGIDOMLS
(By Advocate - shri B.da.Silva for respondents No. 1 to 3)

C RDER

This original Application is about the adverse remarks in
the Annual confidential Report (in short A.C.R.) for the year

1995-1996 of the applicant.

2. The facts of the case in brief are that for the year ending

31.03.1996 the applicant was communicated adverse C.R. onh

29.01,1998 (Annexure A-=2). The applicant submitted a detailed

representation (Annexure A-3) against the sald adverse C.R. on
24.03.1998. This representation was rejected vide Government of

gninistration Department, letter dated

Madhya Pradesh, General A

K8




* 2 %

04.01.2000 (Annexure A=-1),

3. The main grounds taken by the applicant in the original
Application and stated in the oral submission by shri s. paul,
the learned counsel for the applicant are that there is un-
reasonable and un-explained delay in cormunication of the
adverse C.R., the remarks are vague and general and does not
contain any particulars. It is a case of subjective assesge
ment of the applicant which is not permissible and the
representation has been rejected by non-speaking order, which
is invalid. It has also been stated by the applicant that
A.CeR. 0of 1994-1995 was similar in nature which was expunged
by the State Government. The learned counsel has also stated
that the reporting authority Superannuated on 31.03.1997 ang
Probably the A.C.R. was written much after the date of

retirement, which is not as per rules.

4. In the oral submission Shri Paul stated that as per

All India Services (Confidential Rolls) Rules, 1970 (in short
C.R. Rules) a maximum of seven months' time is prescribed for
communication of the adverse C.R. as per Rule 5, 6-A and 8 of
the sald rules. The said communication was after about a
delay of 22 months which is 15 months beyond the prescribed
time limit. He has cited a number of cases in this regard.
1996(10)scc369 in M.A. Rajasekhar Vs. State of Karnataka and
another, it has been held that if the work in all respects
has been found satisfactory, adverse remarks without afford-
ing any opportunity to correct himself, has been held illegal.
Similarly in S.R. Sharma Vs. UoI & Ors. reported in 1993(25)-
ATC 549, it has been held that natural justice requires that
the employee must be informed if adverse remarks are based
on specific incident or material zbout which a mention has
been made in report. In 1991 (16) ATC 748-L.Jayaseelan Vs.

i f India and others, it has been held that reviewlng
unten o | not justified in
officer who had not directly seen the applicant's work wqf/
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learned counsel ha
recording remarks on the bixis of the incigent. Similarly the/s

Tacgored i ng
cited a number of Judgmentsz_ subjective assessment of the
applicant e.g. 1994 Supp(3) scc 424 - S. Ramachandra Raju vs.
- State of orissa, (1997) 4 scC 7 - state of U.F. Vs. Yamuna
Shanker Misra and another and 1991 MPLJ 725 - Mohinder singh
Chhikara Vs. Union of India and others. He has also cited a
Case of C.K. Gajanan Vs. Union of India ang others reported in
(1991) 15 ATC 586, where rejection of the representation by a
non-speaking order has been held as in-valid. It has been stated
that the adverse remarks in the A.C.R. of 1994-1995 are almost
similar which have been expunged by the state Government. Shri‘
Paul has also stated that as the reporting authority super-
annuated cn 31.03.1997 and as per Rule 5.5 of the C.R. Rules,
the report has to be written before the reporting authority

retires from service, There are adequate reasons to believe that

- the ACR was written after the reporting authority retired.

5. For the official respondents, shri B.da.silva has raised

a preliminary objection that as per rules, the applicant should
have given a memorial to the President of India, which he has
not done before coming to the Tribunal and therefore he has not
exhausted the departmental remedy available to him. He has also
miPtioned a letter No. 8/6/73-AIS(III), dated 15th December,

o} PP Prasemnel
1973i§which enables the officer adversely communicated upon to

give a memorial to the President and Rule 10(2) of the C.R.

Rules will not bar such memorial to the President.

6. on the point of memorial to the President, the learned
counsel for the applicant stated that the memorial to the
Preslident is provided in Rule 25 of All India Services
(Discipline and Appeal) Rules, 1969 and not under the C.R.
Rules. Therefore this is the oniy optional remedy available to
the applicant, not mandatory remedy which has to be exhausted
before coming to the Tribunal. He has cited a decision of the

Jodhpur Bench of the Tribunal in Jaswant Singh Versus Union of



in

India and others reported in (1995) 29 aTC 267, wherein it has

peen held that in case of non-exhaustion of departmental remedies

it is for the Tribunal to exercise its discretion and once the

application nas been admitted, equity requires that it should be

disposed of on merits. He has also cited (2003) 2 scC 107 -

Harbanslal gahnia and another Vs. Tndian 0il Corpne. Ltd. and
others, wherein it has peen held that the rule of exclusion of

writ jurisaiction by availability of an alternative remedy is of

aiscretion and not one of compulsion.

7. I have seen the pleadings on poth the sldes and heard the

learned counsel of pboth the parties at some length.

8., The remarks given in the ACR of 1994-1995 (Annexure RJ=-1)
and in the present ACR of 1995-1996 (Annexure A-2) are almost
similar and there is some weight in the argument of the learned
counsel for the applicant that as the remarks for 1994-1995
were expunged by the State Government (Annexure RI=2), similar
remarks given in the subsegquent year should also be expunged.
The remarks communicated vide annexure A=-2 are very general and
B , Hae v o S oy ‘
also it is aifficult to believe thatLFhe applicant was not
always impartial in dealing with the subordinate staff and his
behaviour is‘un—predictable, in the absence of any specific
instances. on behalf of the applicant it has peen stated that
where the applicant was posted the reporting officer stayed
there only for 12 days and therefore the reporting officer did

not see the work of the applicant closely.

9. Further as ﬁer gule 5, 6=A and 8 of the C.R. Rules, the

adgverse remarks have to‘be communicated in six months after the
end of the year in guestion. In this case there has been undue'
delay ﬁ? communication of the adverse remarks of the ACR, which

is of 22 months. It is not clear whether these remarks were

written by the reporting officer before her retirement or not,

Jr
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as provided in Rule 5.5 of the C.R. Rules. 1 wanted to see the

case file in this regard. However even after the respondents

were given sufficient time to produce the same, they were not

that the
basls:

suspicion of the applicant in this rggard may have someLEfa%§1

made available. Under the circumstances I can only sii

10. The respondents nave raised the objection that the appli-

cant has not exhausted the departmental remedy by not giving a

memorial to the president in this regard. The learned counsel

has
for the applicantlrebutted this by saying that the provision

of memorial is not provided in the C.R. Rules, and even if the
departmental remedy is not exhausted the case should be declded
by the Tribunal on merits as has been held in the case cited

by him. In this connection the provision of Adninistrative
Tribunals Act, 1985 in section 20(3) also goes against the stand
taken by the respondents. section 20(3) of administrative

Tribunals Act ig as follows ¢

n(3) For the purposes of sub-sections (1) and (2), any
remedy available to an applicant by way of submission of
a memorial to the president or to the Governor of a state
or to any other functionary shall be Jeemed to be one of
the remedies which are available unless the applicant had

elected to submit such memorial."
I Trws Bes U%jﬂck;iw~ Do vV A ¥

ﬁ(\. T,
11l. SsmewhewLFufficient grounds have peen made out to inter-

fere with the said remarks and decision of the state Government
in this regard. Therefore it is ordered that the adverse remarks
communicated vide Government of Madhya ?radesh order dated

29th January, 1998 (Annexure a=2) and the rejection of the
representation dated 24.03.1998 vide order dated 4th January,
2000, are quashéd. The applicant will be entitled for all the

consequential penefits as a result of this expunction.

12. In the result the oA 1s allowed. No costs.

(Anand Kumar Bhatt)
administrative Member
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