CENTRAL ADMINISTRATIVE TRIGUNAL, JABALDUR BENCH, JADALFUR

criginal Application No. 440 of 2000

Jabalpur, this the C™ day of Avgest Q0O3J

Hon'ble Mr. J.K. Kaushik, Judicial Memb:-r ' ‘
Hon'ble Mr. Anand Kumar Bhatt, Administrative Member

J. Srinivasa Rac, aged ah~ut 52 years,

S/o Late shri J.S.N. Murthy, Senicr G-gds-
Guard (Mecially decategorised) South Eastern
Railway, resident of Railway

Qr. HNo e 541/4, R.T.S. COlony

(By Advocate - shri L.S. Rajput)

Union of India, Through,

1. General Manager,
South Eastern Railway,
Garden = Reach - CALCUTTA- 43

2. Divisional Railway Manager,
South Eastern Railway,
‘Bilaspur (M.p.) RESP ONDENTS

(By Advocate - Shri M., Banerjee)
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2y J.K. Kaushik, Judicial Member - -

Shri J. Srinivasa Ran has fileg thils oricinal
Application under Section 19 of the Administrative

Tribunals Act ang has prayed for the following reliefs :
"(a) Direct the Tespondents to offer a suitaple
post such as Sectign Controller, Personnel/welfare
Inspector, office Supdtt Grade II or in Commercial
Ticket Cheking @adre in Grade Rs. 6500-9000 (RSPE)
8S rer ANNEXURE A-2 read with ATVEXURE A-6,

(b) Direct the respondents tn create a Special
Supernumerary post in the grade in which the
applicant was working on reqular basis & make
pbayment of arrears of pay from the date of medical
decategorisation till proper absorption.

(c) Grant any other relief(s) as may be just &
expedient in the Circumstances in the interest of
Justice & equity including costs.w
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2. The brief facts of this Case are that the
applicant was initially arpointed on the post of Junipr
Goods~Guard on 15.04.1982 at Bilaspur Divigien, He was
further promoted on the post of senior Gocds Guard in the
grade of Rs. 5000-8000/- in tha month of May 1998, He was
Subjected to Feriodical Medical xaninaticn by the Chizf
Medical Superintendent, Bilaspur, wherein he was gdeclareq
as uniit for all classes of A=-2, A=3, B-1 ang B=2 but fit

for medical elass C-1 and below with glasses, onlszquently
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he was Medically decategorisegd by certificate
18.03.1999 (Annexure A-3) and he was kept under P.M.z,

from 19.02.,1999 ohwards.,

3.  The further Case of the applicant is that he

was called to 8prrear before the Screening committee on
10.04.1999 for Providing alternative Suitable post along-
with others, He was adjudged suitable only for the post of
Senior Clerk Grade Rs. 4500-7000/- in Violation of Rules
Alinexure aA-2, e Protesteg against ths same vide
Tepresentation dateq 23.04.1999, alleging}that his
absorption gn the post of Senicr Clerk Was agalnst the
existing Rules. He Submitted that he was drawing the pay
of Rs. 6500/~ ip the grade of grs, 5000-8000/~ ang therefore
he must be offerred a suitable pogt in the grage of Rg,
6500-10500/~ or etleast in the Grade of ps, 5500-9000/-
and absorbing him in a lower PoSt would cauge him heavy
financia) loss. It ig also been Submitted that as far as

Compariscn of the grades ©f Running Statf is concerned the

applicant Should have been absorbed in the scale of Rs.

6500-9000/-, His Fepresentation yag turned down ang he
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in the present grade and make rayment for the wailting

reriod. Thereafter he was inforimed vide letter dated
only

15.03.2000 that he was found suitsble/for the post of

Head Clerk and not as 0ffice Superintendent Crade-II.

Hence thils application.

4. The application has been filed on number of
grounds and we are proposed to deal with the grounds which
are pressed during the arguments at appropriate place in

this order.

5. The respondents have fileg only a short reply
to the Interim Relief. o getailed reply has bheen filed.

rvli-

£

In the short reply it has been submitted that the ap
cant wes decategorised with effect from 18.02.1999 2nd he
Was screened by a committee nominateg by the competent

authority and has found him fit for Senior Clerk and the
Same was not acceptéble to the applicant. The case of the

i

applicant was re-considered for Cffice superintendent 2.5
Grade-II in the scale of ps. 5500-9000/~ in the light of/
Establishment Sr. No. 122/99 (Annexure R=4) and after
taking re-screening the committee found him suitable for
the post of Head Clerk in the scale of Rs. 5000-3000/-
similar to Senior Gnods Guarg Scale of Rs. 5000-8000/-.
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The applicant hag accepted the post of Head Clerk. He was
fot declared suitable for the Post of ©.5.-II by the
Screening committee gn the grounds thet gg-Ir rost invol-
vVes complex nature of Autieg anc requires thorough
Nowledge of rules and regulations of any Department which
can cnly be obtalnegd by having work oxXperiencs in the
lower c¢rades than C.3, Grade-II. This view ig Corrobarated
by the fact that 0.8, Gradé-II does not

/////, have any direct
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recruitment element, Therefore the applicant has rightly
8CCepted the post of Head Clerk in the SCale of ps.
5000-8000/~ ang Creation of a special supernumary rogt

is under Process as there is o vacancy of Heaq Clerk
avallable in 8Ny Department i) date. Therciore tha
arrlicant is not entitled for iy reli=f, and the Criginal

Arplication descrves to be dismisseq,

6. Certain additipnal documents hag bean broucht
on recorgd including that seme of the similerly situateg

bPersons have been aprointed to the post of o.5. Grade-II,

7. e have hearg the elaborate argunents advanceq
by the learneg Counsel for the rParties and have very
Carefully Considered the Submissiong, Pleadings ang recors
Oof this cage, A letter dateq 17.01.2003 indicating that
Certaln persong who have been avsorbed as Head Clerk angd
re-designated as C.5. Grade~II, hag been Subnitted on

behalf of the applicant apg there hag been no objectipon

Therefore the same was taken on Tecord for tresting as

part of the pleadings.

8. The learneg counsel for the applicant has
relterateq the facts and grounds raiseq in the crigingg

Application, mye has Submitted that the applicant
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he has been declared suitable for the post of Head Clerk
he should have been also re-designated ag 0.5. Grade-II
@s has been done in the case of similarly Situateg
Persons which is evigent from letter dated 17.01.2003.

He has subiiltteq thet Number of persons Mentioned therein
have been absorbed on the higher post even though they

were found suitable for the post of Head Clerk ang ne
further SCreening was held or the rost of o.3. Crade-II,
but the aprlicant haos net been given the similer treatment,
It has also been Submitted that the policy in vogus, on

the date

D
O

f absorption ought to have hu.eg errlizd to nhig

Case. However he has =21gg submitted that 8Ven as ver the
previpus policy he cught to have been absorbeg oh the
equivalent FOSt 2nd in cage the equivalent rost was npt
avallable or he Was not suitaple for the eduivalent Post
he could have been absorbed on a lower post provided chat
his eMoulments were ot below 254 of the post on whlch he
was to he absorbed, In the present Case at the mpgt the
applicant would haye been absorbed on the post of C.S.
Grade-II in tne grade of psg, 5500~9000/~, 1t hes also heen
submitted that goy the post of q.5, Grade-II number of
Bersons have been absorbed and the Fespondents ape in a

]
ver%un&ﬁr Niznner have been Cohsidering the cose of the
erplicant, f£i,pg¢ Considering ip Senlor clerk and then on
nls Iepresentation on Hdead Clerk @Nd then he files the

Case and then it becomesg CeS. Grade-171 ang

0L CS. Grade-IT for flimsy Teasons that he has not worked

On the feeder Fost so he Cannot bhe given thig post,

1/



* 6

should be zllowed and he should be absorbed on C.8. Grade~

IT as per the rules.

9. on the contrary the learneg Counseal for the
respondents has strucoled hard ang has endevoured to
justify the stand of the respondents. He has categorie-
cally submitted that the new policy has no application to
this case. He has stressed and reiterated the stand of the
respondents taken in the reply. He further submitted that
since the sCreening committee did not found him suitable
for the post of ¢.3. Grade-II, the applicant has not been
absorbed in the post of 0.5. Grade-II and he could be
only absorbed sn the rost of Head Clefk for which the
sCreening committee has declared him fit, Not only thus
the appllcant has been absorbed on the post of Head Clerk,
he can have no grievance in the matter. He has also
submitted that on n.s. Grade-IT post the applicant coulg
not have been other- wise also absorbed, since the post
involves complex Rature of duties ang requires thorough
knowledge of rules and regulations of any Department angd

the post also have no direct recruitment element.

10. We have considered the rival contentions ang
submissions made on behalf of the parties. At the very
outset the perusal of the Annexure A/6 reveals that the
equivalent post of Senior Goods Guard is in the sczle of
Rs. 5500-9000/-. As per the old rule is it is reduced by
25% it still remainsg above Rs. 5000-8000/- ang stil} the
equivalent woulg be Rs. 5500- =9000/~ and he could not have
been abssrbed on the lower grade. Thus the equivalent post

on which the applicant was eligible for absorption is in

the scale of Rs. 5500- =9000/~ and that is t

he scale Meant
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for 0.S. Grade-II. Therefore the contention of the learned
counsel for the applicant that the applicant ought to have
been absorbed in the scale of Rs. 6500-9000/- is not
correct and not in consonance with the rules which are

placed and relled upon by the applicant himself.

11, The second question arises as regcards the
suitability of the applicant as to which post he has been
found suitable. The stand of the respondents is that first
he was found suitable for Senior Clerk, thereafter he was
found suitable for Head Clerk and the screening committee
did not found him suitable for the post of C.S5. Grade~II.
From the records of this case we noticed that a detailed
order was passed on the interim Stage to consider the case
of the applicant for grant of absorption on the post of
Head Clerk and the same has been done during the pendency
of this case, keeping alive this case. Thus the conten-
tion of the respondents that the apr:licant hasvaccepted
the absorption on the post of Head Clerk is not sustalnable
and stends rebetted. Otherwise also there is no estoppel

against the statutes or against the fundamental rights.

12, Now we come to the main issue involved-in this
matter as regards to sultability of the spplicant. There
is no doubt that the Screening committee has found him
sultable for the post of Head Clerk as per their averients
ade in the reply. nut Subsequent pieading show that no
post of Head Clerk was available and in the earlier

Scheme there is no rule for Creating SUper-nunary post.

It is very difficult to accept the contention of the

learned counsel for ths respondents that the applicant
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was exanined for the post cf 0.3. Grade-II and was found
suitable for Head Clerk and there was no vacancy for

Head Clerk. The perusal of the very rules for absorption
indicate that first the vacancies has to ke ascertalned
and then only the screening committes nmust cecide the
matter. Cnce there is no post of Head Clerk, how the
screening committee have cho-sen to go beyond the jurisdgi-
ction. If the case was to be considered for n.S. Grade-II
then either the applicant should be declared as unfit for
C+S. Grade-II or fit for ¢.5. Grade=IT. llextly the
learned counsel for the respondents has no answer 2s to
why the gersons who were holding the post of Guard were
absorbed as Senior Clerk and subsequently was absorped

on th2 alternative post of 0.5. Grade-II without there
belna any screening. Thus who have been found suitable
for Senior Clerk hawe also been found suitable for 0.S.
Grace-II, but sucn action has not been taken in the case
of the applicant. Even certain Head Clerk also have been
found suitable for the post of 0.5. Grade-II without
holding the screeninél Now looking the matter fron
another angle the respondents have taken ancther plea that
the applicént could not have been absorbed on the post
0.S. Grade=II as it involves complex nature of dquties

and requires thorough knowledge of rules and regulations
of any Department, neither there is any provision for
direct recruitment nor one could be appointed to this
post without having experience of working in the feeder
post. But this statement proves to be volta-face once we
comp-are it with Annexure aA-10 ang also the letter dated
17.01.2003. As far as Annexure A-10 letter dated 18.09.2000

;%‘ is concerned one Shri[Laxman Rao, Goods Guard who was ip

=
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the pay scale of Rs. 4500-7000/~ has been directly
absorbed as 0ffice Superintendent Grade-II. Similar is
the position in Memorandum dated 17.01.2003. There are
number of persons who have been made as 0.5. Grade-II
without necessity of working on the feeder post. Thus
the contention of thes learned counsel for the respondents
Stands belied and number of times the respondents are
taking different stant just to deny the reasonable alaim
of the applicant. As a matter of fact the applicant‘'s
claim is sustainable under the 0ld rules and even as per
the new rules. We find that there has been arbitrariness
while dealing with the case of the applicant and there
has been denial of his dues. We have also failegd to
understand that as to why the applicant has been singled
out and being denied hisg legitimate dues and the legal
right. This is also fortified on the fact that the
respondents have not chosen to file a detailed reply, to

the criginal application.

13. A small Controversy still remains tc be
examined, which is in regard to the Non-payment of the
salary of the applicant of the walting period for
absorption. As we Understand that in the earlier rule for
3 period of 6 months the periogd was treated as leave

due, under leave rule and thereafter it was treated as

without bPay. The aprlicant was decategorised on 18.03.99

person during the waiting period til] he is absorbed on

the alternative post. Since the new bPolicy is ¢ne

legislation,the applicant cannot be deprived of the
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prospective application of this scheme to his case. Thus
the period from 18.03.1999 to 27.05.1999 shall be
governed under the old scheme and thereafter it will be
governed as per the new scheme i.e. after 27.05.1999 he
shall be treated as in duty for all purposzes and he will
be liakle for pavment of his all dues till he is ordered

to be absorbed.

14, In view of the aforesaig discussion, the
Oricinal Application has ample force and the same deserves
to be allowed in part. The IeSpondents are directed to
offer the post of office Superintendent Grade-ITI in the
pay scale of Rs. 55009000/~ from the date when he is
absorbed on the post of Head Clerk. The applicant shall
also be entitleg to all the Consequentlal henefits
including seniority, Fromotion, fixation of pay and also
difference of arrears of pay etc. The periog from de=-
categorisation till the appointment gn alternative post
shall be treated as ber our penultimate obgg;;ation. This
order shall be Ccomplied within 3 period of 3 months from
the date of receipt of copy of this order. No costs.
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(Ananq Kumar Bhatt) (T.K. Kaushik)
Administrative Member Judicial Member



