
central administrative tribunal, JABALPUR 3-.'^TCH, JABALF'UR

original Application No, 440 of 2000

Jabalpur, this the day of ^oo3

Hon'ble Mr* J .K • Kaushik^ Judicial Mernbor
Hon'ble iir. Ahand Kiimar Bhatt, Administrative Member

J. Srinivasa_Rao, aged about 52 years,
S/o Late Shri J.S.N. Murt^y, Senior Grods-
Guard (Mecially decategorised) South Eastern
Railway, resident of Railwav
Qr. Nc. 541/4, R.T.S. Colony
Bilaspur (M.P.) AF'PLICANT

(By Advocate - shri L.S. Rajput)

VERSUS
Union of India, Through,

!• General Manager,
South Eastern Railway,
Garden - Reach - CALCUTTA- 43

2. Divisional Railxvay Manager,
South Eastern Railx^/ay,

, 3il aopur (?■; .p .)

(By Advocate - shri M.N. Banerjee)

ORDER

By J,K. Kaushik, Judicial Member - ■

Shri J. srlnlvasa Rao has filed this original
Application under Section 19 of the Administrative
Tribunals Act and has prayed for the following reliefs ,

(a) Direct the respondents to offer a sui^abio
iLlecL^r =°"troller, Personn^l/wellareTiSf ?hlkinf " CoLeicial/as rer SS/f " 6500-9000 (RSRF)'^A- i.bXURE A~2 read with AMNexure a-6 .

(b) Direct the respondents to create e e;vheir.i=,i
9"de in which Jte

Syment of irking on regular basis & makedecategorisatior?in p?operabsorpaoL"'

expediint ln^the''cirOTmitf^cls^in'"tL'inr®'' tjustice & equity including Sts?" " ^"^erest of
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The brief facts of this case are that the
applicant was initial ty appointed on the post of Junior
Goods-cuard on 15.04.1^30 m-1-^^.1-82 at Bilaspur Division. He was
further promoted on the post of son-ipost or Senior Goods Guard in the
grade of Rs. SOGQ-sgoq/- in tt^ nonts ^

of May 1998. He was
su jectea to I-eriodloal Medical Sxc Ination by the chlee
Meaica superintendent, 3ilaspur. wherein he waa declared
a-j unrit for all classes of a-s .o. A-., a-3, b-1 and a-2 but fit
or medical class c-1 end below with glass-.^

.  giassoo. v-onsequentlyhe Was medically deoptor-rovT ■> ,ly decateqorised by certificate dated
18.03.1999 (Annexuro a-3) end hA 3) and he was kept under P .m.^.
from 19.02.1999 onwards.

The further case of tho = i •
applicant is that he

was called to apj^ear before the soroon-tr,
in screening committee on10.04.1999 ^ jproviding alternative suitsbi
with others Ho suitable post along-■  ".He was adjudged suitable only for the post o"
Senior ClnrV Ov. .0 - Wi. t.ufcd j^ost oruierk Grade Rs. 4500-7nnn/ ■?

/-in violation of ^ul^q
Annexure a-2. rh -uiesprotested against the same vide
representation dated 23.04.1909 <
absoron alleging that hisPt'°" Of senior olerb was aoain-^ m
existing the
of RS. 6500/. in the drawing the pay

® grade of Rs . 5000-8000/he must be offerred a suitable post in th
6500-10500/- or atleast i„ the orade f ^ '

absorbinc him m , '

"  ° submitted th;ht i:
comparison of the ar.Rthe grades of Running staff Ic
applicant should havA k concerned theouio have been absorbed in fh
6500-9000/.. His representation '
moved another rerressnt f

representation givino r.«4:(^^dlway Board -s iette%^J„^d%\Ved £^  = -P^~ary poat
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in the present grade and make payment for the v;aitino

period. Thereafter he was informed vide letter dated
onl y

15.03.2000 that he was found suitable/for the post of

Head Clerk and not as office superintendent Grade-II.

Hence this application.

application has bean filed on number of

grounos and we are proposed to deal with the grounds which

are pressed during the arguments at appropriate place in

this order.

respondents have filed only a short reply

to the Interim Relief. No detailed reply has been filed.

In the short reply it has been subiaitted that the appli
cant was decategorised with effect from 18.03.1999 and he

was screened by a committee nominated by the competent

authority and has found him fit for Senior.Clerk and the
same was not acceptable to the applicant. The case of the

applicant was re-considered for office Superintendent
Grade-II in the scale of Rs. 5500-9000/- in the light of/'
Establishment sr. No. 122/99 (Annexure R-4) and after
taking re-screening the Committee found him suitable for
the post of Head Clerk in the scale of Rs . 5000-8000/-
similar to Senior Goods Guard scale of Rs. 5000-8000/-.
The applicant has accepted the post of Head Clerk. He was
not declared suitable for the post of o.S.-II by the
screening cormnittee on the grounds that os-II post invol-

'-oriu.lex nature or duties and requires thorough
knowledge of rules and reoulation- of o^t.._,ui.aL.ions of any Department which
can only be obtained by having work experience in the

view is corrobarated
iaot that O.S. otade-II does not have any di.,et
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ieoruitiiient element. Theretorr ■-h i -nero.ore ehe applicent has rlehtly
accepted the r^ost -j - - ypost rfeaci Clerk in the -opI . ^

"  ocaie of Pq

5000-8000/- ana creation of a s-ooial
Sj_.eecial supernumarv re.-.g|-- -aer process as there is no vacancy of Heai cier^h

available rn any Department till Cate. Therefore th-.
applicant is not entitled for any relief ,na f
,  , . . and tne orielmiApplication deserves to bo dismissed.

s Certarn additional documents has be-n brnu
on record includin,, th-t - m - ^

'  ■ 'he similarly situat-dpersons have boon , • eituatedbeen appointed to the poet o-- o -po-t or o.s. Grade-11.

heard the elabor^fo
hy the learned counsel ror ^h- t't-he parties and have v^rxr
-tefully considered the submissions tl mof this case A left pleadings and recortfe-SG. A letter dated 17 oi onn^ • .
cert-.in -01.2003 indicatina thatcertain persons who have ^e been aosorbed as m ^
re-desicinated as n =, '-  o.s. Grade-IT k-o ,
behalf of the , • euhmittod onof the applicant and there h-.- ■
from the learned "Ejection-Learned counsel for i-u
mm respondents for fhTherefore thrv o-,m same,t-i-i- Same was taV^c,!-!taken on record for tre-^t-lnpart Of the pleadings. ^^e^ting as

g The learned counsel for th« a,- 11
reiterated the facts and ^ ^^^plrcant hasts and grounds raised u
Application. He has suhmir^ ® Original

submitted that the.holding the post Of senior G d ,«s
or Goods Driver in ^-u

RS. 5000-8000/- and h< ef
/  ana nis present hae-r^RS. 6500/-. Therefore the appii

absorbed in equivalent post as
"  also been sut.„itted that the^"
nave been absorbed on the ^ ?PPlioant ought tothe poet Of 0,5. orade-ir and

and once
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he has been declared suitable for the
aore .or the post of Head clerk

ne should have been aJ aneen also re-desrgnated as 0.3. Grade-11
as has been done in the paqg. h- • ■

ot similarly situated
persons which is evident from letter dated 17.01.?003

r  P— -ntioncd thereinheve been absorbed on the hlah=r , t
®"-r post even though thee

were found suitable for fhn i.
and .nofurther screening oas heldfcr the -o-t t

buf 1-K ^ CradG-ll,t the applicant has not bnnn a
"ou oeen qivon +-ho oT -,n" i.,

It has on ' ^ o ii_lc-r treatr.iont.so oeen submitted th-t t-K •

the t - nr.

" ""soGptlon ought to have H-en ,^ 4 i C-1 y i • J, ̂  {"j pi 4" ,-s In T
case. However h- has o u ■ ^ "elso suhnitted that even as r^er
previous policy he ounhi; t ' " "ouqhu to nave been ab3or.b.d on th.
equivalent post -^nd in c_c tne equivalent nost t.o. ^ ^
available or he ^ ®

- could have been ablleToT: ̂
-s —OS „ere not belou is. ofThrplrr'"
was fn Kn .h' , ~ post on wnicn he-  h. aosorbed. i„ the present ca.se at ^ho
applicant would have been■oeen oOooroed on the ooqt-
Grade-li in ^ •the grade Of .ha. 5500-9000/-. it Ua, ,
subn-atted that for the post

P  Oj. 0 .3 , Grade-ii nn'onpersons have- teen absorbed and the ^ ' , °
veryunfeir manner have b "O^Pohoonts are in ahave been aonsiderior .p..
epplicant, first o „ • . . " """c Che

-presentationl'CaTr V"end then it become f ̂  7 ^
,  . ' Grade—ITof his due right he is sai. "
for C3. Grade-li for -li suitable

or Uimsy reasons that ho hon the feeder post so he ^'^orked
cannot be given fK.-

' ̂i^o submdtted that for th i '
cant was not raid • • period the aprii-paiQ hxg o ^ appil--iary and therefore his case
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Should be Sllowed and he should be absorbed on o.s. Grade-
II as per the rules.

Contrary the learned counsel for the

respondents has struggled hard and has endevoured to
Justify the stand of the respondents. He has categori
cally submitted that the new policy has no application to
this case. He has stressed and reiterated the stand 6f the
respondents taken in the reply. He further subm.itted that
Since the screening committee did not found him suitable
for the post or o.s. Grade-Il, the applicant has not been
absorbed in the post of o.s. Grade-Il and he could be
only absorbed on the post of Head clerk for which the
screening committee has declared him fit. Not only thus
the applicant has been absorbed on the post of Head Clerk,
he can have no grievance in the matter. He has also
submitted that on o.s. Grade-ll post the applicant could
not have been other- wise also absorbed, sinceihe post
involves complex nature of duties and requires thorough
knowledge of rules and regulations of any Department and
the post also have no direct recruitment element.

10- we have considered the rival contentions and
submissions made on behalf of the parties. At the very
outset the perusal of the Annexure a/6 reveals that the
equivalent post of Senior Goods Guard is in the scale of
RS. 5500-9000/-. AS per the old rule if it is reduced by
25% ft still remains above Hs. 5000-8000/- and still the
equivalent v;ould be Rs . 5500-9nnn/ u000/- and he could not have
heen absorbed on ^ ,-  ̂ on the lower grade. Thus the equivalent post
on Whfch the applicant was eligible for absorption is in
^ -ale Of HS. 5500-9000/- and that is the scale meant
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for 0 .3. Grade-II. Therefore the contention of the learned

counsel for the applicant that the applicant ought to have

been absorbed in the scale of Rs. 6500-9000/- is not

correct and not in consonance with the rules which are

placed and relied upon by the applicant himself.

11 • The second question arises as regards the

suitability of the applicant as to which post he has been

found suitable. The stand of the respondents is that first

he was found suitable for Senior Clerk, thereafter he was

found suitable for Head Clerk and the screening committee

did not found him suitable for the post of o.S. Grade-II.

From the records of this case we noticed that a detailed

order was passed on the interim stage to consider the case

of the applicant for grant of absorption on the post of

Head Clerk and the same has been done during the pendency

of this case, keeping alive this case. Thus the conten

tion of the respondents that the applicant has accepted

the absorption on the post of Head Clerk is not sustainable

and stands rebetted. otherwise also there is no estoppel

against the statutes or against the fundamental rights.

12. Now we come to the main issue involved in this

matter as regards to suitability of the applicant. There

IS no doubt that the screening committee has found him

suitable for the post of Head Clerk as per their averments
.  made in the reply, gut subsequent pleading show that no
post of H^-ad Clerk was available and in the earlier

chere lo no rule for creating super-nuraary post.
It is very difficult to accept the contention of the

^ learned counsel for the respondents that the applicant
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1

was exaraifiGd for the post of 0«3. Gracle-II and was round

suitable for Head Clerk and there v;as no vacancy for

Head Clerk. The perusal of the very rules for absorption

indicate that first the vacancies has to be ascertained

and then only the screening coraraittee ir.ust decide the

matter, cnce there is no post of Head Clerk, how the

screening conmiittee have cho-sen to go beyond the jurisdi

ction. If the Case was to be considered for n.s. Grade-II

then either the applicant should be declared as unfit for

O.s, Grade-II or fit for o.S. Grade-II. Nextly the

learned counsel for the respondents has no answer as to

why the persons who were holding the post of Guard were

absorbed as Senior Clerk and subsequently v;as absorbed

on the alternative post of O.S. Grade-II without there

being any screening. Thus v;ho have been found suitable

for Senior clerk haf\e also been found suitable for o.s.

Graoe-II, but sucn action has not been taken un the case

of the applicant. Even certain Head Clerk also have been

found suitable for the post of 0.3. Grade-II without

holding the screening. Now looking the matter from

another angle the respondents have taken another plea that

the applicant could not have been absorbed on the post

O.S. Grade-II as it involves complex nature of duties

and requires thorough knowledge of rules and regulations

of any Department, neither there is any provision for

direct recruitment nor one could be appointed to this

post v/ithout having experience of working in the feeder

post. But this statement proves to be volta-face once we

comp-are it with Annexure A-10 and also the letter dated

17.01.2003. AS far as^ Annexure A-ID letter dated 18.09.2000
IS concerned one shri/Laxman Rao, Goods Guard who was In
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the pay scale of Rs. 4500-7000/- has been directly

absorbed as office Superintendent Grade-II. Similar is

the position in Memorandum dated 17.01.2003. There are

number of persons who have been made as o.s. Grade-II

without necessity of working on the feeder post. Thus

the contention of the learned counsel for the respondents

stands belied and number of times the respondents are

taking different stant just to deny the reasonable claim

of the applicant, as a matter of fact the applicant's

claim is sustainable under the old rules and even as per
the new rules, we find that there has been arbitrariness

while dealing with the case of the applicant and there

has been denial of his dues, we have also failed to

understand that as to why the applicant has been singled
out and being denied his legitimate dues and the legal
right. This is also fortified on the fact that the

respondents have not chosen to file a detailed reply, to
the original Application.

13. A small controversy still remains to be
examined, which is in regard to the non-payment of the
salary of the applicant of the waiting period for
absorption. As we understand that in the earlier rule for
a period of 6 months the period was treated as leave
due, under leave rule and thereafter It was treated as
without pay. The applicant was decategorlsed on 18.03.99
and the new scheme has oome into force from 27/05/1999.

P^r the new soheme^e payment is to be made to the
person during the waiting period till he is absorbed on
the alternative post, since the new policy la
^eualation.the applicant cannot be deprived of the
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prospective application of this scheme to his case. Thus

the period from 18.03.1999 to 27.05.1999 shall be

governed under the old scheme and thereafter it x^ll be

governed as per the new scheme i.e. after 27.05.1999 he

shall be treated as In duty for all purposes and he will
be liable for payment of his all dues till he is ordered
to be absorbed.

vievj of the aforesaid discussion, the
original Application has ample force and the same deserves
to be allowed in part. The respondents are directed to
offer the post of office Superintendent Grade-II in the
pay scale of Rs. 5500-9000/- from the date when he is
absorbed on the post of Head clerk. The applicant shall
also be entitled to all the Consequential benefits
including seniority, promoUon, fixation of pay and also
difference of arrears of pay etc. The period from de-
oategorisation till the appointment on alternative post
shall be treated as per our penultimate ob^^ation. This
order shall be complied within a period of 3 months from
the^date of rec^pt of copy of this order. No costs.

(J.K. Kaushik)
uUolcial Member

(Anand Kumar Bhatt)
Administrative Member

" SA"
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