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CENTRAL; ADMINISIRATIVE TRIBU J. UR B JAB R

Original pplication No.43l of 1997

Jabalpur, this the &§th day of JPebruary,2003.

Hon'ble Mr.Justice NeN.Singh- Vice Chairman
Hon'ble Mt oR.KJUpadhyaya- Member (Admv )

Shri &hafiq Khan §/o0 Rehman Khan

Ex Ganman, adlﬂ.t, WO mla mad'

Phuta Makbhara, Street No.i1, House of

Hazizabi Subhash Nagar, Bhopal . «APPL ICANT

(By Aadvocate- Junior to Smt <8.Menon)

l. Union of India through the
General Manager, Central Railway,

2, The Divisional Engineer (South)
~ DRM Central Railways, Bhopal.

3. shri DC ahirwar, DEN (S)
Bhopal, DRM (W)' Office, Bhopal.

4. Assistant Engineer (M)
Central Railways, Itarsi, Distt.
Hoshangabad o ~RESPOND ENT' S

(By Advocate- Shri A.KJPathak)

ORDER

BY ReKd Menber (Admny )¢

In this spplication, the gpplicant has sought to
quash the order of penalty dated /8;;4.1%9 (annexure a/3)
by which the Disciplinary Authority has imposed penalty
of removal from service weeef. 18.4,1989 pursuant to issue
of charge sheet dated 28.4.,1987 (annexure 3/1). The
spplicant has also requested for quashing the sppellate
order dated 15.4.1997 (Annexure a/8) passed by the
Appellate Authority pursuant to the direction of this
Tribunal in OA No.252/1991 dated 2142.1997.
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24 The gpplicant while working as Gangman in Unit No.
4, Budhni, under the Path Way Inspector, Hoshangabad was
charge sheeted as per memorandum dated 28.4,1987 (annexure
a4/1) « Article one of the charge related to the faot that
the gpplicant did not take the complete Set of @g Tools
to work X¥mocGanxy and assanlted the Gang Mate on 22.12.86

at KeMe773/13 on road. Second article was sbout £ight and
asséu]_.t to the Gang Mate tampered with Ry. Track resulting
in derallment of 138 UP Chhatisgarh Express:.in the night
falling between 2nd January and 3rd Janualy, 1987 and the
third charge related to the applicant being o Centankerous
temperament. Pursuant to the issue of charge sheet, Enquiry
Officer and Presenting OffiCer were gppointed and the
ipugned order of punishment was passed. Aggrieved by the
order of punishment and appellate order thereon, the
gplicant had filed OA No.752/1991, which was digposed of
by order dated 2142,1997 as followss-

"10. The other submission o0f the kearned counsel.
for the gpplicant was that the appellate order does
not give any reasonsg for maintaining the order passed
by the disciplinary authority. The 1 earned counsel.
has also stated that the applicant's defence was
not considered . The learned counsel for the applicant
has relied on the detision of the apex court in the
case of S.N.Mukherjee Vs. Union of India, AIR 1990
SC 1984 stating that the order should disclose the
reasons on the basis of which the order has been
upheld. We do find that the gppellate order dated
1243.1991 does not contain any reason and is g
laconic order. The question is whether the matter
should be remitted back to the appellate authority
or reconsideration of the appeal . The agpplicant's
argument was that his defence was not considered,

as suwch, the finding is vitiated. Neither the disci-
Plinary authority nor the appellate authority has
considered this agppect of the case. As such we are
of the opinion that the matter should be Temitted
back to the gppellate authority for consideration

of question of fact, i.e., the Consideration of
défence evidence. As it is, there is evidence of the
compl ainant. However, we £ind that the gplicant's
defence ought to have been considered. we send the
matter back to the appellate authority for con~ -
sidering his defence evidence and passing a fresh
speaking order within two months from todaye. The

gpplication is accordingly disposed of . The parties
shall bear their own costg.* ‘

Pursuant to the direction of. this Tribwnal, the
impugned order dated 15.4,1997 (Annexure A/8) has been

passed.



e In the written arguments f£iled on behalf of the
applicant. it is stated that the impugned order dated
154441997 passed by the Appellate Authority is based on
the evidence of §/&nri Raghuvir Singh, Premlal and Jala-
luddin, which were not recorded during the course of
departmental enquiry, but were recorded much before.
Relying on the decision of Hon'ble Supreme Court in the
case of Moti Singh Vs. State ofUttar Pradesty 1964 AIR 900(sC)
it has been stated that evidence recorded during preli-
minary enquiry cannot be looked into by the Eaquiry
Officer without affording an opportunity. It 1s stated

on behalf of the applicant that the Appellate Authority
has not properly gppreciated the representation of the
applicant dated 6 .34/10.3.1997 (annexure A/7) and the
impugned order dated 1541997 (annexure A/8) is contrary
to the direction of this Tribunal. Therefore, the same
deserves to be set-aside, It is also stated on behalf of
the applicant that the punishment being disproportionately
harsh deserves to be interfered.

4, In thereply, it has been stated on behalf of the
respondents that Distiplinary autharity has accepted the
fact finding report of the Enquiry Officer and found him
gullty of charge one alone, This has also been confirmed
by the oxrder of this Tribunal in OA No.752/1991, It is
claimed by the respondents that the appellate Authority
reconsidered the entire matter afresh and vide letter
dated 7.4.1997, the gpplicant was directed to appear for
personal hearing on 15.441997, The present appellate order
has been passed after considering the entire matter afresh
and after giving opportunity of hearing to the ¥pplicant,
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an view of the fact that the point was remitted back by
this iribmal to the appellate Authority for consideration
of defence e&idene only, €he respondents have not filed
para-wise comments.At the time of hearing, the learned
counsel for the respandents stated that other aspects of
the case, which are raised in this O.Ae xRS already stand

concluded by the order of this Tribunal.

5& We have considered the written arguments as well as
#atemmts made by the learned counsel for the respondents.
We have also perused the material availsble on record
including the file of disciplinary proceedings as made
avalleble to us at the time of hearinge.

6 In our opinion, the only issue for consideration is
whether the Appellate Authority has complied with the
direction of this Tribwmal as per order dated 214241997
(Annexure A/8) . Various aspects of the akguments advanced
in this 0.4\. are already covered by the order of the
Tribunal in OA N0.753/1991. For instance,paragcaph 9
deal s with the sibmissions of the gpplicant that punish-
ment was not on the higher side. The only issue for con-
sideration in this O.A. as pointed out earlier is whether
the aAppellate Authority in pursuance to the order of this
Tribunal has congidered the defence statement of the appli-
cant. We f£ind that the applicant had £ilela representation
and was also allowed opportunity of being heard. There-
forehé% cjn\}ot be said that rinciples of natural justice
have/been coiplied with. Reference by the Appellate
Authority to the statements of §/&ri Raghuvir, Prenlal
and Jalaluwldin of 22.,12.1986, the date of incidence has
been made in aiditionl to the statements of the applicant.
A copy of statement of these persons recorded before the

Enquiry Officer in the presence of the applicant merely

contd..o .P/S.
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suggests that the depoaentswere trying to help the appli-

.858

cant « Therefore, the Disciplinary Authority has ref er;ed
to the preliminary statement of these witnesses in the
appellate order, In any Case, there was enough evidence to
prove the charge of the first part of charge one regarding
not carrying the required tools as per directions of the
Mate. The only ct:her part of this charge relating to
assault of the Gang Mate is not fully QQrgaborated by the
sub sequent statements as recorded before the Enquiry
officer, but the complainant Gang Mate Shri Gangshu has
stood firmaly of the entire eplsode in his statement,
even in the pr esence of the gpplicant and the applicant
could not discredit his statement. Even the statements of
defence witnesses §/&hri Tilak, Prakash, Rajaram and
Kashiram recorded on 17.2.1988 before the Enquiry Officer
indicate that the applicant did not carry the entire tools,
Some of the witnesses even stated that the applicant was
in the habit of calling names and his behaviour was un-
becoming. Even in the appeal filed by the gpplicant on
23.5.1989, the spplicant has admitted that he 'argued
with the Mate. Some copies of the statements of the pro-
secution witnesses as well as defence witnesses are avai-
leble in the records of OA N0.752/1991. On perusal of the
entire facts of this case, leavesno sope for any doubt
that there is atleast some evidence, This Tribunal cannot
g into the realm of sufficiency or otherwise of the o
evidence for proving a charge. In any case, this is/?gasé
of no evidence. Therefore, merely reference to the state-
ments of the prosecution witnesses recorded before the
issue of cha.rge ‘gheet does not help the appl dcant's case,

For all these reasons, we do not find any justification
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@

163 ’

to interfere with the impugned order of the Appellate
Authority, Therefore, this application is rejected

without any order as to Costs.

(e . .

(R«K JUpadhyaya) (NeNeSingh)
Menber (Admyv.) Vice Chairman
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