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CEKgRAL ̂ HEHiarRAglVS TRlBUm#JjffiALPUa BStiGH, JABMiPOR

Ociqipal implication $to,431 of 1997

Jabalpuc, this the sth day of jPdaruary/ZQiM,

Hon'hie Mr,Jastlce NJJ.Singh- Vice Chairman
Hon 'lile Mi:*R«K^adhyaya- Maaibec Udnnve)

fihrl Shafig Khan S/o Rehman Khan
Ex Gangnahf adult, Chhola Roadf
Phut a Makbhara, Street ]!30«1, House of
Hazizabi Subhash NagaT, Bhqpal*

(By Advocate- Junior to Smt^S.Henon)

1« Ikiion of India through the
General Manager, Central Railway,
Hunbai V,S.

2« The Divisional digineer (South)
ORM Central RailwsQfs, Bhc^al.

3* fihri DC Ahirwar, D£M (S)
Bhopal, DRM (W)' Office, BhppaX.

4. Assistant £bgineer (M)
Central Railways, Itarsi, Distt,
Hoahangabad«

(By Advocate- fihri AJCJPathak)

-APPLICANT

y«^,s^g

-RESPOlDEtlCS

ORDER

Bv RJCJJpadhvava. Meaber (Adimv^H

In this application, the applicant has sought to

quai^ the order of penalty dated 8 *4*1969 (Annexure

by which the Disciplinary Authority has inposed penalty

of reooval from service w*e*f • IS •4*1989 pursuant to issue

of charge sheet dated 28.4,1987 (Annexure h/l) • The

applicant has also requested for quashing the appellate

order dated 15*4,1997 (Annexure h/^) passed by the

AEpeilate Authority pursuant to the direction of this

Tribm^ in OA NO ,15^1991 dated 21,2,1997,
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2* The applicant while working as Gangman in itolt lio*

4^ Budhnif under the Path Wa^ Inspector, Ho^^angaibad was

chagrge sheeted as per raeaorandunt dated 28*4«19B7 Unnennre

Vi) • Article one of the charge related to the fact that

the applicant did not take the complete Set of Opg Tools

to %iork Mxaa&ao^ and assaulted the Gang Hate oxi 22*12«86

at K«H«773/13 on road* Second article was about fight and

assault to the Gang Mate tanpered with idy. Track resulting

in derail meat of 138 UP Chhatisgarh G^q^essiin the nig^

falling between 2nd January and 3rd January, 1987 and the

third charge related to the applicant being oS cantankerous

taaparammt. Puraiant to the issue of charge sheet, Bhquiry

Officer and presenting Officer were appointed and the

Ifiqpugned order of punishment was passed. Aggrieved by the

order of punishment and appellate ordecr thereon, the

applicant had filed OA HO.75^1991, which was disposed of

by order dated 21.2.1997 as foilowsj-

H10 • The other submission of ■the JoEtamed counsel
for the applicant was that the appellate orda: does
not give any reasons for maintaining the order passed
by the disciplinary authority. The learned counsel
has also stated that the applicant's defence was
not considered. The learned counsel for the applicant
has relied on the decision of the ^ex court In "the
case of S.N.Mukherjee Vs. Uhlon of India, AIR 1990
SO 1984 stating that the order should disclose the
reasons on -the basis of which the order has been
^ph^d, vie do fxnd that •the appellate order dated
12.3.1991 does not ccnitaln any reason and Is a
i^on^ order. The question Is whether the matter
^lould be reml'tted back "to the appellate au'thorlty
«>r reconsideration of the appeal. The ^pllcait's
argument was "that his defence was not considered,
as such, the finding Is vitiated. Nel-ther the dlscl-
plin^y authority nor the appellate authority has
c^sidered this a^ect of the case, as such we are
of the opinion that the matter j^uld be reml'tted
back to the appellate authority for consideration

g^<3^^stlon of fact* I.e., the consideration ofdfife^e evidence. As It Is* there Is evidence of the
co^lainan-^However* we find that the Mlicant'sd^mce ou^it to have been considered, vie send the
matter back to the ^pellate authority for con-
slder^g his defence evidence and passing a ,£resh
speaking ord« within two months from today. The

accordingly dlaposed of . The parties
^all bear their own costs."

^  direction of this Tribunal, -the
impugned order dated 15.4.1997 (Annexure V8) has been
passed.
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3« In the written argiiments filed on b^alf of the

aipplleant. It Is stated that the li!(>ugned order dated

15 *4 *1997 passed by the Jippdlate Authority Is based on

the evidence of ^Shrl Ra^uvlr Singh, premLal and Jala-

luddln, which were not recorded during the course of

departioaitaL enquiry, but were recorded mssh before.

Relying on the decision of Hon*ble Sv^reae Gourt In the

Case of Motl Sin^ Vs, State oft^tar cradeely 3.964 AIR 900(SC)

It has been stated that evidence recorded during prell,-

inlnary. enquiry cannot be looked Into by the Shqulry

Officer without affording an opportunity • It Is stated

on behalf of the applicant that the Appellate Authority

has not prop^ly appreciated the representation of the

applicant dated 6 *3 i/10 ,3 *1997 (Aonexure i^7} and the

lupugned order dated 15 *4*1997 (Anneocure A/8) Is contrary

to the direction of this Tribunal, Therefore, the same

desecves to be set-aside. It Is also stated on behalf of

the applicant that the punishment being dl^^oportlonately

harsh deserves to be Interfered.

4, In thereply. It has been stated on behalf of the

rei^ndents that Disciplinary Authority has accepted the

fact finding report of the Saquiry Officer and foxind him

guilty of charge one alone. This has also been confirmed

l?y the order of this Tribunal in OA No ,75^1991, It Is

claimed by the respondents that the Appellate Authority

reconsldoced the entire matter afce^ and vide letter

dated 7,4,1997, the applicant was directed to ̂ pear for

person^ hearing on 15,4,1997, The present ̂ pellate order

has been passed after considering the entire matter afresh

and after giving opportunity of hearing to the applicant,
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jn view of the faet that the point was remitted baPk by
this Tribune to the AppeUate Authority for consideration
of defence evidewse <^y^ the respondents have not filed
paraf»wise coraroents^A't the time of hear in the learned
couBSti. for the respondents stated that oth« a^ects of
the case« which are raised in this 0#A*^RiC already stand
concluded by the order of this Tribunal •

5i we have consid^ed the written arguments as well as

statements niad<e by the learned counsel for the respondents,

we have also perused the material available on record

including the file of disciplinary proceedings as made

availdDle to us at the time of hearing.

6 . In our opinion, the only issue for consideration is

whetha: the Appellate Authority has conplied with the

direction of this Tribmal as per order dated 21.2.1997

(Annexure A/6) • Various ai^ects of the arguments advanced

in this 0 Jv* are greedy covered by the order of the

Tribune in OA ^ instance,paragraph 9

deals with the submissions of the applicant that punii^*

raent was not on the hi^er side. The only issue for con

sideration in this O.A. as pointed out earlier is whether

the Appellate Authority in pursuance to the order of this

Tribunal has consid^ed the defence statement of the appli

cant. we find that the applicant had filed a representation

and was also allowed opportunity of being heard. There

fore, it Cannot be said that principles of natural Justice
not

hav^been eJbiqplied with. Reference by the i^pellate

Authori-l^ to the statements of £/airi Raghiivir, prenlal

and Jalaluddin of 22.12.1986, the date of incidence has
*

been mad« in addition to the statements of the sq^licant.

A copy of statement of these persons recorded before the

inquiry Officer In the presence of the applicant merely

Oontd.,.,p/5.
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suggests that the de|>da«tsWQ:e trying to help the appli

cant • oaierefore, the Disciplinary Authority has referred

to the preliminary statement of these witnesses in the

^pellate order. In any case, there was enou^ evidence to

prove the charge of the first part of charge one regarding

not Carrying the required tools as per directions of the

Mate. The only other part of this charge relating to

assaiilt of the Gang Mate is not fully dorsi^torated by the

subsequent statements as recorded before the fiiquiry

Officerr but the conplainant Gang Mate Shri Gangshu has

stood firmallf of the entire episode in his statement,

even in the p: esence of the applicant and the applicant

coULd not discredit his statement. Even the statements of

defence witnesses ̂ fihri Tilak, Prakash, Eajaram and

Ka^iram recorded on 17 •9.1968 before the Qiquiry Officer

indicate that the applicant did not carry the entire tools.

Some of the witnesses even stated that the applicant was

in the h^it of calling names and his behaviour was un

becoming. Even in the appeal filed by the applicant on

23*5•1989, the epplicant has admitted that he 'argued'

with the Mate. Some copies of the statements of the pro

secution witnesses as well as defence witnesses are avai

lable in the records of Oa No .75^1991. On perus^ of the

entire facts of this case, leavesno scope for any doubt

that there is atleast some evidence. This Trib\anal cannot

^ into the realm of sufficiency or otherwise of the

evidence fOr proving a charge. In any Case, this is/a case

of no evidence. Therefore, merely reference to the state

ments of the prosecution witnesses recorded before the

issue of charge jheet does not help the applicant's case.

Eor all these reasons, we do not find any justification

Gontd..jp/6.
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to interfere with the Iji^ugned order of the Appellate

Authority* Th^eCore^ this application is rejected

without any order as to costs.

(N.N.aingh)Meifier (Adimv.) yjc © bhairaan

'MA«
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