» IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
, JABALPUR BENCH
c CIRCUIT AT INDORE

Cate of Order :- 5» 9 QW.3

QC.A. NO. 386/19980

smt. Praveena Gujarati W/c Shri Rajesh Gujarati, aged
.28 years, Senior Clerk, T.k,O. W. Rly. Ratlam, resicdent

- of 150 New Road, Ratlam (M.P.)

-~

eee Applicant.

versus

1. Union cof India through General Manager, Western Railway,
Churchgate, Mumbai.

2. The Senior Divisional Engineer (Hqrs) Divisional Railway
Manager {s office, Western Railway Ratlam, MP.

3. The Divisicnal Rail Manager, Western Railway, KRatlam
MP 457001,

e« . Respcndents.

Shri G. L. Gupta counsel for the applicant.
Shri ¥. I. Mehta, Senior Advocate, with Shri H. Y. Mehta,
counsel for the respondents.

CORAM

Hon'ble Mr. V. K. Majctra, Administrative Member.
Hon'ble Mr. J. K. Kaushik, Judicisl Member.

: ORDER s
(per Hon'ble Mr. J. K. Kaushik)

Smt. Praveena Gujarati has filed this OA with the
following prayers -

"8.1 The office order No. ED/839/5/2/EL/Pt. 22
dated 7.5.98 issued by the respondent No.2 by which
applicant is reverted from the post of Senicr Clerk
scale Rs.4500-7000 to the post of Clerk scale
3050-4590 contrary to the rules and Rly. Board's
circular may kindly be declared illegal and to te
quashed.
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8.2 The suitability test conducted by the respondent
in the year 1995,98,97 and 1998 in which written test
as per Railway Beoard's circular 50% question paper
must be cbjective be acked out the questicn papers
are not set accordirg tc the provisions laid down
by Annexure A/13. Hence the written test is tc be
declared illegal and to be quashed and fresh test
should be ordered acs per Rules.
8.3 Declares that applicant is working on the post
of Chief Clerk since 1993 successfully and awarded
merit certificates and cash award, hence she cannct
be reverted on the ground cf unsuitability in the
so0 called illegal written test held and cn the basis
of service record and senicrity, the applicant may
kindly be regularised from the day before her junicrs
are promoted as Chief Clerk.

2. The facts of this case | aA . abridgedxarelevant

for resolving the controvery invclved, are that the applicant

while holding the post of Clerk was promoted on ad hoc basis
to the post of Senicr Clerk vide letter dated 30.08,1993.
She was subjected to a suitability test in the shape of

written test for the post of Senicr Clerk in the year 1996.
Her name was not included in the list of successful
candidates. She was also not declared as failed cr unfit as
per the result circulated on 13.12.1996. She made a
representation vide Annexure A-12 on 13.02.1996 (SIC 13.12.96)
wherein she has shown surprised that her name is nct included
in the list of selected perscns whereas she was having
confidence of passing the seme and regquested for revaluation
cf her answer sheet. Thereafter another written test was
held in the year 1998 in which she appear and promote
succeed. Again & representation was made cn the same

fashicn on 11.5.1998 (Annexure A-19) but of no avail.

3. It has been further averred that an order dated
02.05.1998 (Annexure A-1) came to be passed, by which the
applicant has been crdered to be reverted. There has been
no response to the representaticn filed against the impugned

crder,
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4, The OA has been filed on a number of grounds. As

a matter of fact, there is an intemmixture facts : of the
grounds with the facts. The main ground is that as per
Rule 214 of IREM Vcl. 1, no written test was required to
be conducted and before passing over the senicr railway
servant, the senicr railway servant is required tc be
declared as unfit{or holding the post in question and

such unfitness should be Jdeclared before such pascsing
over. The other ground of attack is that the senicr clerk
is a non-selection post and the procedure as required
under Rule 215 of IREM has not been follcwed. The applicant
has been working ccntinuously fcr about 5 years and also

gained sufficient experience. She has deliberately not
been d eclared pass. She has also not been declared as unfit

or failed in the test. The another grocund which has been

taken in the CA is that there are number of selections have
been held in earlier years but the perscns whc have not
done papers successfully have been declared pass due to
favouritism and malpractice. She has been working fcr a
pericd of more than 1& months and she cannot be reverted
without follcowing the procedure established by law.

She cannot be reverted on the ground of unsuitability or

on the basis of suitability adjudged by written test which

is contrary to the KRailway Rules etc.

5. The respondents have contested the case and have
filed an exhaustive reply tc the OA. It has been averred

that they have not vioclated any provisions of the rules
and have in fact acted as per rules. Since the applicant
could not qualify the suitability test and by securing

recuisite gualifying maerks she has not been promcted and
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her juniors who have qualified the szid test have been
promcted. It is also submitted that none of the juniors
have been impleaded as party respondents in this case.

The another ground of defence set out in the reply is that
the applicant has been reverted tc her original post since
she failed tc qualify in the suitability test and in such

cases no show cause notice was required to be given.

6. It has alsc been averred that the requirement of
having 50% of objective type of question in the written
paper as intended to be a guideline only ané is not

an:. inflexible percentage. The grounds have been generally
denied ahd. therefore, the OA deserves to be dismissed with

costs.

7. A detailed rejoinder has been filed cn behalf of
the applicant elabcrating certain provisions of law regarding
the selection. It has been submitted that there was not

even a single objective type of guestion in the written

test and the correct procedure has nct been followed. It

is alsoc averred while making the ad hoc prcmcticn tc the

ncn selection posts, the administration is required tc fcllow
certain rules and certain other facts have beem reiterated.
One ancther letter dated 23.12.1998 has been filed wherein
one Shri Satya Narayan was ordered tc be transferred cn

the post of Senior Clerk.

8. We have heard the elabcrate arguements laid on
behalf of both the parties and have bestowed cur earnest

consideration to the submissions made and the reccrds cf

this case,

>
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S. Learned Counsel for the applicant has reiteratec
the facts and grounds raised in the pleadings of the
applicant. He has submitted that as per Rule 214 cf IREM

Vol. 1, prior tc WBesex passing over of the applicant by

his juniors, the applicant has nct been declared unfit

or unsuitable. He has submitted that the result of the
applicant itself was not declared and she has never been
declared as fail in any of the examination and without
declaring her result she has been treated as failed. He

has submitted that the applicant has mace representations
against the test ccnducteé by them but there has been no
response. He has alsc submitted that as per the rules in
force, the written test should consist 50% of objective

type of marks since the post of Senicr Clerk is the highest
non selecticn post. Learned cocunsel for the applicant has
argued that a perscn named Shri Satya Narayan was alsc nct
declared as pass but still he has been regularised and treated
as substantive hclder of the post c¢f Clerk vide Annexure a-22.

He alsc reiterated that nc written test was required tc be
held as per the rules in force, still the respondents have
conducted the suitability test on the basis of written test.

It was also submitted that she is not claiming any relief
against any individual and his relief is against UCI. Thus,
there is nc need of impleading any of the successful

candicdates as party in this case.

lo. On the ccntrary, learned ccunsel for the respondents
hase reiterated their defence as set out in the reply. It
has been submitted that the result of the applicant was very

much declared at all times and as per the practice in-vogue

B~



the result is declared in respect of the persons who

pass in the suitability test, and the zx names of the
persons who failed is generally not indicated. It has
also been submitted that the applicant has made false
averments that her result was not declared and this fact
is proved from her action that she has made representaticn

against the result and asked for revaluation of the answer
sheets. Had she not considered herself failed, there

Was no question for xxmymimy asking for revaluation and

have
instead of it she\uom#§sked for her result itself, and

the plea raised in the present application is nothing but

an afterthought exercise. It has been next contented

that in the representation the applicant has only asked for
revaluation of the answer sheets and the ground that weitten
test was wrcngly held and the paper was not of the cbjective
type as per the rules or there was any malpractice cr mal-
administraticn in passing the candidates etc. is not there
at all. It ha:s also been argued that the applicant had

not said in the representation even a word that the written
test was not to be conducted in the matter. These represen-

tations have becn made after she hes failed in the suitability

test. He has submitted that the Supreme Ccurt has settled

law on this point that a failed candidate who dié meke any
to ) ]

protest/appear in an examination cannot challenge the same

after he has been declared unsuccessful. The complete

exercise is an afterthought exercise. He has alsc submitted
that as far as Annexure A-! is concerned, it is the natural
result and consequences of her failure in the written test.

Her reverticn was necessitated because the selected candidates

o —
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were to be accommodated and a person who :is. appointed
on ad hoc basis has no right tc ccntinue on the post.
As far as the appointment cw ad hoc basis is concerned,
it is given as per the senicrity, anug

s&bbexcendidatess In this present case, nothing wreng has

been done and all action has besn taken as per the rules
inasmuch as the applicant undertcck this written test and
when she was not declared successful in the same she had to
be dmx reverted and no further querries are recuired in

the matter.

11, We have ccnsidered the rival contenticns raised

betore va At the very outset, we would like to examine

as to mkaxxkxxxhexway whether a person who is failed in

the test could challenge the very test of the selecticrn.

As per the reccrds it is boone out that at no point of time
prior to the declaration of the result, the applicant has
pointed out any infirmity in the procedure for cenducting
written test and it is only after she has beend eclared
fail she has made a representation tc the authorities and
that representaticn also is regarding her confidence of
passinc the examination and for revaluation of the answer
sheets. It absolutely does not give any whisper regardinc
any irregularity or inaplicability of the suitability test.
As regards the position of law on this point, there are

unanimity in the decisions up to the Hen'ble Supreme Court
that once a candidate has appear<d in an examination without
any protest and he does not complaint about it till he declared

Q‘;successful. he has absolutely nc right to challenge the same.
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The issue does not remain res integra. This proposition of
the law is settled by the Hon'ble Supreme Court in Madanlal

vs. State of J&K AIR 1995 SC 1088, Om Prakash Shukla Vs.

Akhilesh Kumar Shukla AIR 1986 SC 1043, and also a judgement

of Relhi High Court in R.B. Bhasin and Ors. vs. D. K. Tyaqi
and _oré. reported in SLJ 2002 (2) 239. Applying these

decisions tc the present case, the inescapable conclusicn
would be that the 0.A. cannot be sustained and the szme

deserves to be dismissed on this ground alone.

12, Now the learned counsel for the applicant has
vehementally ax placed reliance on the order dated 23.12.98
(Annexure A-22) and strived hardto establish that one of

a similarly situated perscn Shri Satyanarayan was given

substantive appointment to the post ¢ £ Senior Clerk despite
his failing in the suitability test. But the said letter
does not make this position evident and it goes ngymbxxk

the very case of the applicant inasmuch as he has not been

so regularised but so ccntinued only on ad hoc basis.

As regards the questicn papers, whether it should be cbjective
or not there is hardly any deliberation is required cn this
point because it is for the first time the afterthought
exercise has been done narrating these things in the Oa

only. However the post of Senior Clerk is not the highest

non selection post in the cadre. The highest post in the
cadre is Chief Office Superintendent and which is a

selecticn post. Thus, there is nothing wrong even in the

question paper. We are not impressed with the arguement



of the learned counsel fcr the applicant that the
applicant's result has not been declared. Each time her
result has been declared and in last two occasions

even Xf¥X she had made representation and once she has failed
in the written test ncthing furbhher was necessitated for

declaring her unfit or unsuitable before her bassing over
by her junicrs. The juniors had to be promoted since they
have passed the suitability test and the applicant was

reverted to give a way to the selected candidates.

13. As regards the contention of the learned counsel for
the applicant that this post is a hon selection post and the
written test was not required to be ccnducted for acjudging
the suitability of the candidates. Learned counsel for the
applicant has not besm couhtenancedthis arguement from any
law. On the contrary, the very rule which is being relied
upon by learned counsel for the applicant makes a menticn
xhexxhe that the suitability of the individual is tc be
adjudged by the Competent Authority cn the basis of the

records of the case or departmental tests as laid down.
This is evident from the circular at annexure A-6, which

has been filed by the applicant himself. Thus, this ground

also has no substance.

14, As regards the procedure which is stressed upcn by
the learned counsel for the applicant that the applicant
could not have beem reverted except after following the due
process, since she has worked for more than 18 months.

It is answered by the respondents vide annexure R-1 that the

safe guard applies to the cases where the staff has been

o
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promoted to higher post after due empanelment in case

of a selectiocn post and after pPassing the suitability test,
in case of non selecticn post and since the applicant has
not passed the suitability test, she cannot get protection
of the said rule and on this ground no interference in the

action of the respondents can be sustained.

15, Thus in our view the ground submitted on behalf of
the applicant has no substance and we do not find that

there has been any illegality or arbitrariness in the action

of the respondents. We have tried to go to the heart o

the problem and we find that there has been absolutely

no harassment to the applicant. She has cnly made certain

locse averments regarding malpractice in the DRM cffice but
without any evidence in support of such averments. She
should thank to herself since she could not qualify the
suitability test and was EMREXARRMNKNE superseded without

any fault on the part of the regspondents,

l6. Before parting with the case we are censtrained
to observe that the applicant has filed ex facie, an
frivolous petition and the Pleadings are volta face cn
most of the points. The applicant has ccncealed more than

what is revealed from the pleadings. Every time her case

was considered and she was allowed to apprear in the

examination in which she failed. She also raised Certain
objections and now in the petition she says that she is nct
declared failed. She appears in the examinaticn without
any protest and comes out with a case that post is a non

selection post and no written test is required to be helgd.
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After failing in the selecti:n she is reverted and the

challenge is made that she has been reverted arbitrarily.
She makes repres:ntation without any complaint regardinc
the ¥mlt type of paper and in the Oa everything is said

to be faulty. We feel that this is a fit case where
there has been misuse of the process of this court and
such practice is recuired to be curvec and we take notice

of this while passing the main order.

17. In view of what has been said and discussed above,
the OA is devcid of any merit or substance and the same
deserves to be dismissed. We do sc accordingly. The

applicant is saddled with a cost of Rs.2000/- which shall
be recovered by the respondents in twc equal installments

from the monthly salary bill of the applicant.
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