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___21&2\ g-D. %\ NIAA Advocate for the Respondents
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CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Origingl Application No. 354 of 1998

Jablapur, thig the ?*ﬁ &by of May 2003,

Hon'ble Mr, R.K. Upadhyaya - Administrative Member
Hon'ble Mr, 3.K. Kaushik - Judicial Member

Central Railuay, Jabalpur. APPL ICANT
(By Advocate - Shri a. Adhikari )

VERSUS

1. Union of Indig through the Secretary,
Ministry of Railuaysg
New Delhi.

2, The Secretary

Department of Personnel and Training
New Delhi,

3. Railway Board through Secretary
Rail Bhauan,
New Delhi,

4. General Manager,
Centrl Railuay,

Chattrapati Shivaji Terminus,
Mumbai.,

5. Divisional Railway Manager (p)
Office aof Divisional Railway Manager,
Opposits High Court. v
Jabalpur., RESPONDENTS

(By Advocatg - Shri S.P. Sinha)

ORDER

B8y J.K. Kaushik - Jdudicial Member :-

Shri Dilip Kumar Singh has filed this Original

S}/ﬁi’plication for seeking the following reliefs,




ing illegal and arbitrary based on no material,

by issuance of an appropriate writ, order or directi
Oﬂ. *

(iii) The Hon'ble Court may be Pleased to direct the

respondents tp grant pay protection to the applicant,
in the interest of justice.

respondents tog pay interest at the rate of 24 percent
On the drrears to be paid to the applicant.

(v) Any other relief deemed Pit in the factg and
circumstances of the case May also be passad,

(vi) Costs of the petition may kindly be saddled on %
the respondent s,

2., Factual score of this case, Récessary for adjudicatio
-n of the controversy involved, is that the applicant
served in theg BharatCooking Coal Ltd, a Ssubsidiary of Coal
India Ltd., He wag Pixed in the £3 scale of Rs. 3700-140-
150-5900 on the post of 1gt Class Asstt. Colliery
Manager, at Bhagaband., Thersafter he appeared in the Civil
Service Examination conducted by UPSS and was selected ag
\P(lgfoup officer Por Indian Railway Traffic Service., He
Joined the Indian Railway Traffic Service with éffsct
Prom 15,2.88 an basic pay aof Rs. 2000/~ Subsequeptlyzgmm
was promoted and become senior Divisional Manager in -

group A JA grade headquarter gt Jabalpur,

3. The respondent No. 2 issued an office memorandum
dated 7.8.89 for protection of pay of persons working in

S&/ii?lic Sector who are recommended Por appointment by ypsc
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in the Government. As per that said office memorandum
the order were ta take effect Prom the Pirst of the
month in which the said OM was issued thereby with effect
Prom 1.8.89, It has been Purther averred that the cut-off
date is totally arbitrary and it is violative of Articls
14 of the Constitution of India as it would result in

eguals
treating{unequally. The applicant submitted representation
to the Chief Personnel Officer on dated 29.4.94. |
Requesting for his protection of his pay, as per the
0ffice memorandum dated 7.8.89 supra. He also submitted
his last pay certificate but the matter was kept
pending and decision was protracted. It was only on
28.4.98 the case of the applicant was turned douwn and
came to be rejected on the pretext that tge office

o

memorandum dated 7.8,.89 cannot be applied[his case since

the same is effective only after date of its issus.

4. The salient grounds on which the applicant hag
challenged the action of respondents are that baskt

purpose of the 0.M dated 7.8.89 is to give benefits to

'8 special category of Government servants. The cut off

is
date /only meant of pay fixation and grant of actual

financial bensefits., If the interpretation givenby the
respondent department is taken as corrsct then the
juniors who have appointed after 1.8.89 will drau higher
Pay and the seniors who joined before 1.3.89 will get
lower pay such interpretation would run contrary to the
equality clause as enshrined in Artic-le 14 of the
Constitution of India. The cut-off date is arbitrary
and to that extent the 0.M. in question deserves to g

quashed,
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been
5. Return has/filed on behalf of the respondents and

it has been submitted that benefit M% is only given with
-prospective effect from the date of issue of 0.M as the
implementation with back date would create practical
problems. Nextly an objection as set out in the reply is
that the Original Application of the applicant is hit by
the law of limitation which cannot be extended merely on
the basis of reply by which the represantation of the
applicant has been decided. It is not disputed that the
applicant is given pay fixation in the scale of 2200-4000
on appointment in Railuway but he is to be given fixation of
pay only at the minimum of the scals. Office memorandum
specifically envisag.gand prescribe. that it shall be
applicable anly from the Pirst date of the mqnth in which
the same has been issued. Further, Govt. has power to fix
a cut of date in its executive powver and the same is always
to be prospective. Tnus, the applicant is not entitlled to
the protection of pay and the Original Application deserves

to be dismissed.

6w A rejoinder to the reply has been filsu wherein the
legal position has been discussed in detail. It has been
submitted that the Bharat  Cooking coal limited is a
Government of India undertaking and strict proof is pay
certificaté alreacy submitted as Annexure A=-3. The
interpretation given by respondents has no nexus with the a ,
object sought to be achieveds A further reply filed

on behalf of the respondents in reply ta the rejoinder and

generally contraverted ths averment of the rejoinder.

8. We have heard the learned counsel for the parties

and have bestowed our earnest consideration to the pleadings

C%;i:d records of this case. The learned consge] for the




Parties have teiterateq ;ﬁstheir Pleadings. As far as
aspect of the
the Pactual?ié/matter is'concerned parties are not it
variance and therg is no quarel in regard to the same,
The learned Counsel for the applicant has invited our
attentlon to the basic object of the ofrfice Mmemorandum
and has submitted that its object was to attract the
talents from varibus sources. Since the tglented
P8ople were not comiﬁg and there wasg scarecity of such
individuals, it was considered expedient to grant
certain benefits in the shape of Pay protection and iﬂp
this decision was taken vide OM dated 7. 8.89. However
the order hasg bsen said tozbffectiva from first of the
month in which it hag been issued. He has submitted
that as a matter of fact the applicant ought to have
given b~
beeq[the due bensfits KX from the prospective date.
In any case the cut-off date also has No nexus with the
ob ject sought to be achieved. There is no intelligible
differentia for such g classification which is most
unreasonabls and téntamount to make a clags amongst same
class thus the cut-off dats does not come trues tg the
tuin test of equality. The learned counsai for the
applicant has also‘invited our attention to decision of

the various courtp and we shall examine them at a latter

stage in this order

8; On fhe contrary, the learned counssl for the
respondents has strenuously opposed the contentions
raised on behalf of tha applicant and has placed gstrorng
reliance on the Pull Bench Judgement of Tribunal dated

7th Jan. 2003 which was passed in 0A No. 659/93 Basant

%Kumar anothers Vs. Union of India and otherg, Hg also



contended that as per the general principle of law the
decision of the court of law, are to be applied from
retrcspective date » & are not akin to the legislation
which is prospective until it is otherwiss specified or
directed. 1In the present case the oM dated 7.8.89 is the
nature legislation and there is no direction that it
should be applied from a retrospective date. He has also
submitted that otheruise also it is difficult to apsly the
said OM from a retrospective date since it will give rise

to unwarranted complications.

g, We have carried out a close analysis of the
and

judgement being relied upon by the parties/have also
given considerable . thoughts to the arguments led.
Before XXX!X&E&X&NI proceeding further in the matter we
consider.it expedient to extract the relevant portion of

OM dated 7.8.89 as below :-

The guestion as to how pay protection can be given
in the case of candicates requited from public

£ section undertaking etc has been engaging the
a8ttention of the Government for sometime., The
matter has been carefully considered and the
President is pleased to decide that in respect of
candidates working in Public Sector undertakings,
Universities, Semi-Government Institutions or
Autonomous Bodies, who ars appointed as direct
recruits on selection through s properly constituted
agency including departmental authorities mak ing
recruitment directly their initial pay may be fixed
at a stage in the scale of pay attached to the post
80 that the pay and A.D.A as admissible in the
Government will protect the' pay plus D.A. already
being drawn by them in their parent organisations.
In the event of such a stage not being available
in the post to which they have recmited, their pay
may be fixed at a stage just below in the scale of
the post to which they have been recruited so as to
8nsurec @ minimum loss to the candidates. The, pay
fixed under-take formulation will not exceed the
maximum of the scale of the post to which they have
been recruited. The pay fixation is to be made by K

the employees Ministrieg Department after verificate

ion of all the relevant documents tg pg Produced

th
(l . 8 Candidatesuho were eémployed in such Organisat ign
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The objective of the aforesaid oM is self

explanatory and does not require any elatoration,

10. Now adverting the various authorities as under ;-

(a) B.K. Paniérahi Vs. Union of India another Swamy

digsst CAT Patna Bench-

In this case also the applicant joined prior to
the cut-off date of the OM dated 7.889 and was denied
the protection of pay. The Original Application was all-
owed of the benefits of the OM and the respondents were
directed to give benefits from 1.8.87 after due fixa?ion
of pay. Against the said judgement an SLP was filedzghe

Supreme Court and the same came to be dismissed

(Annexure IA-1 and Annexure IA-I1).

(b) Amit Jain Vs, U.0.I-in thig case also the applicant
was receéiving higher emolument in previous employment and
Joined in the neu organisation prior to issuance of OM
dated 7.6.89, It was held that COM does not say that

it would be applied only to new entrants who joined
service after the cut-off date but effect of OM would

be from prospective date for due benefits.

(c) On the other hand the case of Basant Kumar supra
cited on behalf of the respondents was regarding the
Payment of bensfits of running allowance which arse all=-
owed from 1.1,83 and as per the circular dated 25.11.92.

The individuals were entitl.ed Por pensionary benefits.,

1. From the perusal of the aforesaid analysis we find

that the case uwhich have besn relied upon by the learned

counsel for the applicant, the issue relatigg to the
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this
controversy involved in/case is fully covered and has

been settled by the Supreme Court, These judgements
Squarely cover the controversy on all fours and the issue
does not remain res integra, As regard the cass which has
been cited and relied Lpon the learned counsel for the
respondents. The same is distinguishable on facts and
related to a different controversy, Thus we are not
pursuaded with ths contentions of learnsd counsel of

respondents.

12. It may be worth to observe that the applicant has
not approached this Tribunal well within time and he has
approached this Tribunal after period of about 9 years.

In ordinary course law of limitation would have justified
throwing of this application overboard on the posint of
limitation itself, however it is a matter relating to the
pay fixation uhich given‘a continuous cause of action as
has been setlled by the Supreme Court in a leading case of
M.R. Gupta & Another Vs. Union of India reported AIR 1996
SC 669 but we are required to put certain restrictions on t

the ground of actual relief.

13. In view of what has been gg*ﬁxlnxxhﬁ discussed above,
we find force in the Origiral application and the same is
ANAKKXRXKRAXHR partly allowed. The impunged order dated
28.4.98 (Annexure A-11) is hereby quashed. The appiicant
shall be entitleed to the pay protection in pursuance

with OM dated 7.6.89 (Annexure A=1) and’shall be alloved

311 consequential benefits. But the actual arrears on

‘the ground of his pay protection shall be payble for

the period from one year prior to filing of this

Original application (i.e. with effect Prom 4.5,97)
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and without any interest . This order shall be complis

within a period of 3 months from the date of receipt

of a copy of this arder. Costs made sasy.

N s P
g‘ﬂ@/@wﬂf

(J'K. KaUShik) (RQK. Upadhyaya)
Judicial Member Adminigtrative Member
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