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Shri Dilip Kumar Singh has filed this Original
Application for seeking the follouing reliefs.
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iut-^Pf Pleased to declare the
•discriminatory and oua^h void, iilagal and^latsd 7.8.89 (Annfxu'rr8.n%o"'?hf?°''issuanca of an appropriate'oJ?t'o'^Ll1r^"d'ir'ac^ion.

inpugnad order^dated'asTga^fAnna®'"' ""f®"
ing illegal and arbit^ar^h!»l^ be-
by issuance of an app"S?iatr2r?t" J^tsrial.
on. opriace writ, order or directi

r8spLdent3°to''gLnt"SL'"oLt^ Pleased to direct thein the interest of justice!^ ^PPlicant

respondent3"to%y°interest^at'^tr®*^t*^° direct theon the Arrears to be paid toihe ayiL'ant.''

ii«u"mata°^c'l3 o'f't'he ca%':1ay"i» b'a%ane^d!"'

tha^aspondanta?" ''indiy be aaddiad on 1

Factual score of this case, necessary for adjudicatio
-n of the controversy involved, is that the applicant
aerved in the BharatCooking Coal Ltd, a subsidiary of Coal

Ltd. He uas fixed in the £3 Scale of Rs. 3700-140-
150-5900 on the post of i.t Class Asstt. Colliery
Manager, at Bhagaband. Thereafter ha appeared in the Civil
service Examination conducted by UPSC and uas selected as
ft group officer for Indian Railway Traffic Service. He
joined the Indian Railway Traffic service with effect
from 15.2.88 on basic pay of Rs. 2000/- Swoaequently/^
was promoted and become senior Divisional Manager in
group A Ja grade headquarter at 3abalpur.

3. The respondent No. 2 issued an office memorandum
-ated 7.8.89 for protection of pay of persons working in

c Sector who are recommended for appodntment by UPSC
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in the Gavernment. «3 per that said office n,e»orandue
the order uere to take effect from the firat of the
month in which the said DM was issued thereby with effect
from 1.8.09. It has been further averred that the cut-off
date is totally arbitrary and it is violative of Article

14 of the Constitution of India as it would result in
equals

trsating/unequally. The applicant submitted representation
to the Chief Personnel Officer on dated 29.4.94.

Requesting for his protection of his pay, as per the

Office memorandum dated 7.8.89 supra. He also submitted

his last pay certificate but the matter was kept

pending and decision was protracted. It was only on

28.4.98 the case of the applicant was turned down and

came to be rejected on the pretext that the office
tomemorandum dated 7.8.09 cannot be applied/his case since

the same is effective only after date of its issue.

salient grounds on which the applicant has

challenged the action of respondents are that basi:

purpose of the O.fl dated 7.8.89 is to give benefits to

a special category of Government servants. The cut off
IS

date/only meant of pay fixation and grant of actual

financial benefits. If the interpretation givenby the

respondent department is taken as correct then the

juniors who have appointed after 1,8.89 will draw higher
pay and the seniors who joined before 1.3.89 will get

lower pay such interpretation would run contrary to the

equality clause as enshrined in Artic-le 14 of the

Constitution of India. The cut-off date is arbitrary
and to that extent the O.fl. in question deserves to tae
quashed.
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been

5. Return ha Veiled on behalf of the raspondenta and
It has been submitted that benefit ** is only given uith

prospective effect from the date of issue of O.M as the

implementation uith back date would create practical

problems. Nextly an objection as set out in the reply is

that the Original Application of the applicant is hit by
the lau of limitation which cannot be extended merely on

the basis of reply by which the representation of the

applicant has been decided. It is not disputed that the

applicant is given pay fixation in the scale of 2200-4000

on appointment in lailway but he is to be given fixation of

pay only at the minimum of the scale. Office memorandum

specifically envisagtgand prescribe- that it shall be

applicable only from the first date of the month in which

the same has been issued. Further, Govt. has power to fix

a cut of date in its executive power and the same is always

to be prospective. Tpus, the applicant is not entitlled to

the protection of pay and the Original Application deserves

to be dismissed.

^ rejoinder to the reply has been fileo wherein the

legal position has been discussed in detail. It has been

submitted that the Bharat Cooking coal limited is a

Government of India undertaking and strict proof is pay

certificate already submitted as Annexure A-3. The

interpretation given by respondents has no nexus with the KM

object sought to be achieved, A further reply filed

on behalf of the respondents in reply to the rejoinder and

generally contraverted the averment of the rejoinder.

8. Ue have heard the learned counsel for the parties

and have bestowed our earnest consideration to the pleadings

(^nd reoorda of this oasa. Tha iaarnad cona.l for
th
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Partl„ their pleadings. As far as
the factuall£i(/n,etter is concerned parties are not it
variance and there is no qparel in regard to the saae.
The iearned counsel for the applicant ha, invited our
attention to the basic cbject of the office aeaorandu.
and has subaitted that its cbject use tc attract the
talents froa various source,. Since the talented
paapie uere not coaing end there use scarecity of such
individuals, it uas considered expediait to grant
certain benefits in the shape of pay protection and
this decision uas taken vide Ofl dated 7.8.89. Houevet
the order has been said to^lffective froa first of the
".Pnth in uhich it has been issued. He has subaitted

'''oi?en' """" ""^ht to have
bean/the due benefits froa the prospective date.
In any case the cut-off date also has no nexus with the
cbject sought tc be achieved. There is no intelligible
Pifferep.tia for such a classification uhich is acst

unreasonable and tentaaount to aake a class aaongst saae
class thus the cut-off date does not coae true to the
tuin test of equality. The learned counsel for the

epplicant has also invited our attention to decision of
the various courts and ue shall exaaine thea at a letter

stage in this order

contrary, the learned counsel for the

respondents has strenuously opposed the contentions

raised on behalf of the applicant and has placed gttorng

reliance on the full Bench judgement of Tribunal dated

7th Jan. 2003 uhich uas passed in OA No. 659/93 Basant

Kuaar another. Vs. Union of India and other,. H, ai,o



•

i  R .

contended that as per the general principle of law the

decision of the court of law, are to be applied from

retrospective date , 4 are not akin to the legislation
uhich is prospective until it is otherwise specified or

directed. In the present case the OM dated 7.a89 is the

nature legislation and there is no direction that it

should be applied from a retrospective date. He has also

submitted that otherwise also it is difficult to apjly the
said on from a retrospective date since it will give rise

to unwarranted complications,

We have carried out a close analysis of the
,  and
judgement being relied upon by the parties/have also

given considerable thoughts to the arguments led.

Before proceeding further in the matter we

consider.it expedient to extract the relevant portion of

on dated 7.8.89 as below

The question as to how pay protection can be given
in the case of candicates required from public

•  section undertaking etc has been engaging the
attention of the Government for sometime. The
matter has been carefully considered and the
President is pleased to decide that in respect of
candidates working in Public Sector undertakings.
Universities, Semi-Government Institutions or
Autonomous Bodies, who are appointed as direct
recruits on selection through a properly constitute
agency including departmental authorities making
recruitment directly their initial pay may be fixed
at a stage in the scale of pay attached to the post
so that the pay and A.O.A as admissible in the
Government will protect the* pay plus D.A. already
being drawn by them in their parent organisations.
In the event of such a stage not being available
in the post to which they have recxuited, their pay
may be fixed at a stage just below in the scale of
the post to which they have been recruited so as to
ensure a minimum loss to the candidates. The pay
fixed under—take formulation will not exceed the
maximum of the scale of the post to uhich they have
been recruited. The pay fixation is to be made by 1
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The objective of the aforesaid Ofl is self

explanatory and does not require any elaboration,

10. Now adverting the various authorities as under*-

^  0*K. Paniqrahi Us, Union of India another Swamy
digest CAT Patna Bench-

In this case also the applicant joined prior to

the cut-off date of the On dated 7.889 and was denied

the protection of pay. The Original Application was all

owed of the benefits of the OP! and the respondents were

directed to give benefits from 1.8.87 after due fixation

P A .of pay. Against the said judgement an SLP was filed/the

Supreme Court and the same came to be dismissed

(Annexure IA-1 and Annexure lA-II).

)  Am it Pain Us. U. 8). I —in this case also the applicant

was receiving higher emolument in previous employment and

joined in the new organisation prior to issuance of OW

dated 7.5.89. It was held that CM does not say that

it would be applied only to new entrants who joined

service after the cut-off date but effect of OM would

be from prospective date for due benefits,

(c) On the other hand the case of Basant Kumar supra

cited on behalf of the respondents was regarding the

payment of benefits of running allowance which are all

owed from 1.1.83 and as per the circular dated 25.11.92*

The individuals were entitl^ed for pensionary benefits.

11. From the perusal of the aforesaid analysis we find

that the case which have been relied upon by the learned

^counsel for the applicant, the issue relatlpg to the
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this
controversy involved in/case is fully covered and has

• s

been settled by the Supreme Court, These judgement;

squarely cover the controversy on all fours and the issue

does not remain res integra. As regard the case which has

been cited and relied upon the learned counsel for the

respondents. The same is distinguishable on facts and

related to a different controversy. Thus we are not

pursuaded with the contentions of learned counsel of

respondents.

12. It may be worth to observe that the applicant has

not approached this Tribunal well within time and he Has

approached this Tribunal after period of about 9 years.

In ordinary course law of limitation would have justified

throwing of this application overboard on the point of

limitation itself, however it is a matter relating to the

pay fixation which given a continuous cause of action as

has been setlled by the Supreme Court in a leading case of

M.R. Gupta & Another Vs. Union of India reported AIR 1996

SC 569 but we are required to put certain restrictions on 1

the ground of actual relief.

I
13. In view of what has been discussed above,

^7

we find force in the Original application and the same is

partly allowed. The impunged order dated

28.4.98 (Annaxure A~11) is hereby quashed. The applicant

shall be entitlsed to the pay protection in pursuance

with on dated 7.6.89 (Annexure A-1) and shall bf allowed

^11 consequential benefits. But the actual arrears on

tne ground of his pay protection shall be payble for

the period from one year prior to filing of this

Original Application (i.e. with effect from 4.5,9?)
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and without any interest . This order shall be compliei

within a period of 3 months from the date of receipt
of a copy of this order. Costs made easy.

(3.K. Kaushik)
Judicial flember

(R.K. Upadhyaya)
Administrative Member
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