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CENTRAL ADMINISTRATIVE TRIBUNAL
JABALPUR BENCH

JABALPUR

0 .A .No. 321/1999

aebalpur, this the day of December, 2003

Hon'ble shri M. p. Singh, vice Chairman
Hon'ble shri g. Shanthappa, Judicial Member

Hardayal Bhagirathi vahatwar, aged 52 years,
s/o Shri Bhagirathi Vahatwar
r/o Near old Post office
Gulabra

Chhindwara (MP ). ,,, Applicant

(By Advocate: shri V. Tripathi)

Versus

!• Union of India through
its Secretary
Ministry of Communication
Department of Post
New Delhi.

2. Post Master General
Raipur Region
Raipur.

3. Director
Postal Services

Raipur Region
Raipur.

4. superintendent of Post offices
Head Post office

Chhindwara. ,, Respondents

(By Advocate: sh. p. shankaran)

ORDER

By G. Stenthappa. Judicial Member -

The said Original Application is filed seeking

the relie^%o set aside the impugned order ^ted
—24.11.1998 at Annescure A-iJ^irection to the respondents

to reinstate the applicant with an consequential

benefits as if the impugned order c&ted 24.11.1998 is

never passed and ais^^y way of anaendment it was prayed
to hold the second enquiry as bad in law for same set

Of aUeg.tioni|set .sid. the e«:ond cterge eheet dated
29.04.1997 (*nn^ure A-2) ani^ set aside the appellate
order dated 29/30.09.1999 (^iSure A-is).
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2. The case of the ̂ pUcant la that the applicant was

aecved with a charge sheet dated 29,»04.19S7 -Tide Annescure A-2

under fiule 14 of the C3CS(CCA) Riles, 1965, with the ailegaUon

that Ihe applicant has unauthorisedLy occupied land of P-ostai

D^artraent which has been purchased by the Postal Department

from Kazul Dapartment^' Ghhindwara to construct official

quarters. It is further alleged that the applicant has

constructed a house on the said land and he is claiming that

he is ostensible own^ of the house. The said Ixaise v;as

occupied by unauthorised person M. Anita Dixit and she is

residing with her family and she is also claiming ostensible

owner of the house.

/7

3. Ohe applicant had submitted his reply to the said

charges. The respondents were not satisfied with the r^ly
of the applicant and initiated departmatai enquiry against

hira, ̂ e applicant participated in the enquiry with effect

from 12,01.1998. 2iree prosecution witnesses were

out of 4 witnesses. The applicant presented hinmelf for

natf cross-examination ̂ During the departmental

enquiry the presenting cfficer submitted his briae on

24U58.1998 (Annemxe A-4) and the applicant has also submitted
his defence brief on 07.09.1998. After submitting written
brief from both the sides, the enquiry off^tf/^^^t'^&
r^>ort on 21.09.1998 (Annexure A^), wherein the applicant

was found guilty without considering the defence of the

applicant. The applicant submitted his r^resaitation on

25.10.1998 and very categcricaily pointed out the defencts

of the enquiry r^ort and requested for considering his

defence. The disciplinary authority ignored the rq>resefttati-
on of the agjaicant and ioposod punishment of removal from

service on 24.11.98, which Vas passed without annHcation of
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mind &nd to save real culprits of the Departmsnt who wees
I

involved in the encroachment of the land.

4. Against the order of the disciplinarv authoritY

the appUbcaht had preferred an ^peai to the Post Master

General, i^aipur on 07-la.1998 vide Ann^cure A,i6, In the

appeal the a|g^ilcant has taken his defence that the applicant

is not the actual ovmer and the actual ovner of the alleged

hcuse was one Ki, Anita Dixit who is living with h^ fatrdly

and the applicant has nothing to do with her occupation • The

enqjuiry of ficor has not properly condtcted the enquiry and no

action has been taken against Mi, Anita Dixit to get the

land vacated. To show thdt Ki, Anita Dixit is in occupation

she had obtained water connection from Municipal Corporation

and the elect:ricity connection from the Elect£ici1:y Board in

h«s: name* Ihe Depart;ment has also not c^proached the conpetebt

authority under the Public Premises (Unauthorised Occupant)

Evlc"tion Act, 1971 "to .essict -the unauthorised encroachecs

of the Oepartm^t land, The applicant was made scape goat

to save officers of the respondent Department.

5, The enquiry officer has relied on the statement

of witaieeses which was recorded during the fact finding

enqjiiry by Mr, Ahirver behind the back of the applicant. The

prosecution v/itnessas namely Shri ihool Chand Brajawar and

sSari Bajendra Alias ftaju Contractor were never produced

before the aiQuiry Officer for cross examinations, aie

Statement of flajendra alias aaju Contractor was heavily

r,uea by tiie pibsecution which was given in the facts fin
ding enquiry, one prosecution witness shri Radheshyara's
statement was also recorded during the facts finding enquiry
and the same statement was produced during the Departmental
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enquiry. The appellate authority has dismissed the appeal

Confirming the orders of the disciplinary authority. The

grounds urged in the appeal memo was not considered by the

appellate authority. Hence the entire proceedings initidBd

against the applicant was against the principles of natural

justice.

6. Per contra the respondents have filed a detailed

reply denying the allegations and the averments made in the

application. The area measuring 60,000 Sq. Ft for construction

of staff quarters was purchased in Chhindwara town in Untkhana

area from the State Government in the year of 1984, by the

Department. The Board indicating the ownership of postal

Department of this vacant land was exhibited cautioning

ftv.against illegal construction on this land. The applicant/then

Postal Assistant, Chhindwara was found provocating some

postal officials working in Chhindwara toxi/n to Bcqnire

^illegaly the plot on this vacant land for construction of '

houses. Some of the postal officials have constructed the

acquiring it illegally. The Superinten

dent of Post offices got the land vacated by way of serving

notices on such postal officials. After service of notice on

the applicant on 20.07.1993 the applicant stopped the const

ruction of the house on the Government land. 2hen after

cofi*)letion of the construction of the house the applicant had

given the house to Hi. Anita Qlxit . THe saia house is

constructed by ■qcroeching the land measuring 25 X 35 feet.
Die applicant and another postal official airi Phoolchand
Bazaria did not iiecate the illegal construction of house on
that land evoi after issuance of notices to them. Ohe postal
official airi IhoDlchand Bazaria was proceeded against under
02S (CCA) ailes 1965, for aicroachment and illegal construcUoa
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of house on the Gov/srnrosnt landand was coffliiulsorily retired

from service. Similarly the applicant was also served with

a charge sheet under Rule 14 of CCS (CCA) Rules, 196S for

illegaiencroachmsnt and construction of house onthe Government

land. In the departmental proceedings the applicant did not

raise any objections, participated in the proceedings, cross-

examined the uitnesses and he did not produced his defence

witnesses. Even in his defece statement he did not take any

ground regarding his addit^nsil uitnesses.

7. The enquiry officer has completed his enquiry

and recommended for punishment on the basis of the preliminary

enquiry conducted by the departmental officials. There is no

defect in conducting the enquiry and the enquiry officer has

folloued all the procedure and ample opportunity uas given to

the applicant to participate in the enquiry. The enquiry

officer has recorded the evidence in the presence of the

applicant. It is specifically mentioned that the enquiry
not

officer has/examined the prosecution witness one Shri

U.K. Purohit in the absence of the presenting officer. The

mis-conduct of the applicant was proved under Rule 3(l)(i)

(ii) of CCS (Conduct) Rules, 1964.The charges levelled again

st the applicant has been established by the proeecution, on

the basis of the evidence recorded during the course of the

enquiry and also on the basis of the enquiry report the

disciplinary authority has imposed the punishment of removal

from service. The disciplinary authority has passed a detail

ed and considered order on the basis of the enquiry report.

There is no colourable exercise of powers and also there is

no violation of principles of natural justice. There uas a

fair enquiry conducted by the enquiry officer and also a

fair consideration by the disciplinary authority.

Whatever grounds is urged by the applicant in
/ M
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his appeal, tha appellate authority has considarad the same

and passed tha ordar confirming ths order cf the disciplinary

authority. The entire procedure followed by the respondents

is legal and there is no violation of principles of natural

justice. Hence the ̂  plicant is not grantirt^any

relief as prayed in the OAt and thejsame deserves to be

dismissed.

9, Subsequently to filing of the reply the applicant

has submitted his rejoinder. In the rejoinder he has not

brought any extra facts clarifying the reply submitted by the

respondents. Alonguith the rejoinder he has submitted the

notice dated 27.01.1993 and 10.02.1993 and order sheets dated

27.07.1998 and 05.03.1998. It is also further contended that

the respondents*rcontention^are misleading and baseless that
-1^

Ku. Anita Dixit has nothing to do with the allegation made

against the applicant. It is further mentioned that for/very

same misconduct the respondents issued charge sheet dated
the name of

16.01.1996, uherein^Ku. Anita Dixit was included as

prosecution witness but when Ku. Anita Dixit refused to give

her statement as per instruction of the respondents her name

was deleted from the list of witness in the second charge

sheet. Even otherwise Ku. Anita Dixit was an important

witness, whose name should have been mentioned in the second

charge sheet, because she is directly concerned with the

present dispute. The proceedings dated 27.07.1998 vide

Annexure R3-*3 shows that on the said date the presenting

officer was absent and enquiry officer has examined the

prosecution witness in the absence of the presenting officer.

Therefore the allegation of the applicant is correct that the

enquiry officer has acted as a prosecutor rather than a

Judge. Hence the said statement cannot be considered and

the averments made in the reply statement should be rejected.
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10, Subsequent to filng the rejoinder the respondents

have filpd an additional reply to the rejoinder mentioning that

the enquiry officer in his enquiry report at page 12 line No.

21 to 24 has clearly indicated about the provocation made by

the applicant. As far as the question of giving the house to

one Ku. Anita Dixit is concerned, neither this issue uas

taken in the Article of charge nor it was related to the charge

specifically levelled against him. It uas denied that the

respondents haVl^issued the charge sheet only on the basis of

suspicion. Infact the same has been passed on the documentary

and oral evidence which uas produced during the enquiry vide

Annexure^III and lU of the charge sheet. All the relevant

points raised by the applicant in his defence have been fully

considered and discussed by the disciplinary authority as well

as by the appellate authority. Hence the contention in the

rejoinder are denied. Regarding dropping the charge sheet, it

has no relevance with the charge in question. The earlier

charge sheet dated 16.01.1996 was dropped stating clearly

its cause and such action uas taken without prejudice to

further action as prescribed in CCS(CCA) Rules, 1965. The

applicant uas free to produce any witness including Ku. Anita

Dixit in his defence, during the course of departmental

enquiry and it was upto him to have considered the necessity

of producing any witness in his defence for which the due

opportunity uas given to him. Hence the contention made in

the rejoinder are denied.

11, After hearing the advocate for the applicant

and the advocate for the respondents and after perusal of

the pleadings and the documents on record, we have proceeded

to decide the application on merits.

12. The admitted facts are that the land belonged to
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tha Oepartroent and it has bean unauthoriaadly occupied by the

ainployaes of the Dapartment, All the araployees who have

encroached the land was served with a notice and all of thero

have vacated except the applicant and one Shri Bazaria. Tha

applicant was served with a charge sheet and he submitted his

reply, participat^-in tha procaedings, in tha departmental
enquiry he was allowed to cross-examine and an opportunity

was given to submit his witnesses from his side* The applicant

failed to make use of opportunity given by tha enquiry

officer. The case of the applicant is that the Contractor who

had constructed the house and also the person who is in

occupation of the house were not examined* Hence the entire

proceeding is vitiated* Tha charges levelled against him is

also illegal and the same are also liable to be quashed* It is

further alleged that the Oepartroent has shown discrimination

among one Shri Bazaria and the applicant* Shri Bazaria has

been served with a charge sheet and he has been imposed a

lesser penalty* Tha applicant submits that there is a discri-
shown ^

mination^against the applicant and Shri Bazaria. He himself

has admitted that both of them has encroached the land of the

Department and the Department has imposed lesser punishment

to Shri Bazaria. The applicant submits that no charge has b-

een proved against him* This argument cannot be accepted*

Hence the argument is rejected* The enquiry officer has given

ample opportunity to the applicant to produce his evidence,
has

The applicant/not make use the opportunity and this fact

cannot be considered at this stage.

13* On the basis of the enquiry report the disci

plinary authority has imposed the penalty of removal from

service* Uhils imposing the penalty the disciplinary autho

rity has considered all the aspects including the procedure

of enquiry and also the statement submitted by the witnesses*

The disciplinary authority has correctly exercised its po-
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uers. Mencs the impugned order of punishment is correct.

14, Being aggrieved by the said order of imposing

the penalty, the applicant has preferred an appeal* The

appellate authority has considered all the aspects including

procedure of the enquiry and also the statement given by the

uitnesses and also the facts and the records. The powers

exercised by the appellate authority is correct and
tfhsps is

therefore/no illegality or irregularity in the order of the

appellate authority. Accordingly, the order of the appellate

authority is also proper and there is no violation of the

principles of natural justice.

15, The case of the applicant is that in view of the

judgment of the Hon'ble High Court of fladhya Pradesh in the

case of Rajkishore Pandey Us. Reua Sidhi Grarain Bank and

another reported in 1989 1»1PL3 530, disciplinary enquiry-

previously recorded statements of witnesses recorded by CBI

Inspector-Statement not read over during Departmental Enqui

ry-Termination invalid being in violation of principles of

natural justice - Necessity of evidence in enquiry in presen

ce of delinquent. The said case is not applicable to the facts

of this case, since opportunity was given to the applicant to

cross-examine the witnesses and also to produce his defence

witnesses. The statement of the fact finding authority i.e.

the departmental enquiry officer has been perused and the

same has been examined. The same is also correct. The

applicant has al-so cross-examined/before the enquiry

officer. The Hon'ble High Court has exercised its powers

under Article 226 of the Constitution of tha India.

16, The applicant has also referred another judgment

of the Hon*ble High Court of Bombay in the case of Chandra-

kuroar fladhukar Oeshmukh & etc. Us, The Board of Trustees of

.a
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Port of Bombay & Qrs. reported in 1997 ILLO 206 (Bombay High

Court),in which the Hon'ble High Court has dealt with regard

ing domestic enquiry. It is well settled law that normally

courts should not interfere with the findings of enquiry

officer and the decision taken by the disciplinary authority

based on the enquiry report unless the principle of natural

justice is violated or the findings are perverse or biased-

In departmental procesdings^guilt need not be established

beyond reasonable doubt-Proof of misconduct may by sufficient*

The standard of proof required is that of preponderance of

probability. In the present case, it uas^found that the

finding against the delinquent employees was a perverse

finding and was in violation of the principle of natural

justice-Orders against the employees ranging from dismissal

to compulsory retirement, those by the Government in/appeal

and those by the reviewing authority were all quashed and

set aside. In the said referred case the Hon'ble High Court

has exercised their powers under Article 226 of the Constitu

tion of the India keeping in view the judgment of the Apex

Court. In the said case the petitioners have committed theft

and that statements of the culprits become evidence before

the enquiry officer eventhough the statements came before the

^quiry officer purely as hearsay. In the said case some of

the o^ltaials were charged and some officials were discharged

from the charge. Qir that ground there was a discrimination in

enquiry proceedings and to that effect the discriminatory
was ,

treatment^givenby the authorities to the petitioners/delinqu

ents. In that all the charge sheeted employees were charge

sheeted for the same misconduct and the articles of imputation

of charges were the same and evidence is the same against all

the charge sheeted employees. However the appellate authority

has partly allowed the appeals of some of the charge sheeted

employees and they were ordered to be reinstated by reducing
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the punishment of dismissal to stoppage of increment, uheraas

the appellate authority has dismissed the appeals of the

petitioners-delinguents# It is violation of Article 14 of

the Constitution of India. The facts of the said case are

not applicable to the facts of this case. Hence the said

judgment is not applicable to the present case.

17. Uhen there is no violation of principles of

natural justice and ample opportunity was given to the

applicant to defenci himself and also to cross-examine the

uitnesses, at this stage the applicant cannot say that this

Tribunal has to go into the defects committed by the enquiry

officer and also die-proportionate of punishment was imposed

against him and one Shri Bazaria. After careful consideration

ue are of the view that the Tribunal cannot go into the

factual aspects of the enquiry proceedings, uhen there is a

procedure followed by the enquiry officer and uhen there is

no defects in the procedure. The applicant did not make use

of the opportunities given to him and this Tribunal is not a

fact finding authority and it cannot go into the factual

aspects of the case. Sihcethe appointing authoriti^haVl
considered all the documents and the statement of witnesses

and imposed the penalty, as they have powers to do so. Hence

there is no defects in exercising the powers by the

appointing authority.

18. The appellate authority has also considered all
and the

the aspects/ procedure followed by the enquiry officer and

the discipT^^y authority and has confirmed the orders of
the disciplinary authority. Hence there is no violation of

the principles of natural justice.

19. After careful consideration of the records

available and also the judgments referred by the applicant.
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ue find that there is no illegality or irregularity cominitted

by the respondents and no principles of natural justice have

been violated. The applicant has failed to prove his case for

grant of any reliefs as prayed in the Original Application*

Accordingly, the Original Application is dismissed* No costs*

(G^ Shanthappa)
licial nember

(n*ft'%ingh)
Vice Chairman
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