CENTRAL ADMINISTRATIVE TRIBUNAL
JABALPUR BENCH
JABALPUR

0.A.No.321/1999
debalpur, this the 1q"’ day of December, 2003

Hon'ble shri M. P. singh, Vice Chairman
Hon'ble shri G. shanthappa, Judicial Member

Hardayal Bhagirathi vahatwar, aged 52 years,
s/o shri Bhagirathi vahatwar

r/o Near 0ld Post Office

Gulabra

Chhindwara (MP). e.. Applicant

(By Advocate: shri v. Tripathi)
Versus

1. Union of India through
its Secretary

Ministry of Communication
Department of FPost

New Delhi.

2e Post Master General
Ralpur Region
Raipur.

3. Director

Postal Services
Raipur Region

Raipur.
4, Superintendent of Fost Offices
Head Post 0Office
Chhindwara. ++ Respondents

(By Advocate: Sh. r. Shankaran)

O RDER

By G. Shanthappa, Judicial Member -

The said Original Applicetion is filed seeking

the reliegﬁ%o Set aside the impugned order dated
~p—

24.11.1998 at Annexure A-lézgirection to the respondents
to reinstate the applicant with all consequential
benefits as if the impugned order dated 24.11.1998 is
never passed and alS%%Ey way of amendment it was prayed
to hold the second enqulry a5 bad in law for same set
of allegation('diset aside the sSecond c'rﬁrge Sheet dated
29.04.1997 (An? - §&

éxure A-2) andjto set aside the appellate
Order dated 29/30.09.1999 (Annexure A-15).

~/§4/



2. The case of the applicant is that the dpplicant was
served with a charge sheet dated 2940441557 vide Annexure A-2
under Rule 14 of the CCS(CCA) Rules, 1965, with the allegation
that the applicant has unauthorisedly occupied land of P-ostal
Department which has been purchased by the Postal Department
from Nazul Department, Chhindwara to construct official
quarters, It is further alleged that the applicant has
constructed a house on the said land and he is claiming that
he is ostensible owner of the house, The said house was
occupled by unauthorised person K. Anita Dixit and she is
Tesiding with her family and she is also claiming ostensible

owner of the house,

3e The applicant had submitted his reply to the saig

charges. The respondents were not satisfied with the reply
of the applicant and initiated deparunenta; enquiry against
him, The applicant participated in the enquiry with effect
e i
from 12.01.1998, Three prosecution witnesses were pasa&uei
out of 4 Witnesses. The applicant presented himself for
, o witnemes .
Mcross-@:amination 4 During the departaental
e
enquiry the presenting dficer submitted his brief on
24.08.1998 (Aunexus A-4) and the applicant has also submitted
his defence hrief on 07.09.1998. After submitting written
Sbteh Comoluetiig. evpluthy
brief from both the sides, the enquiry officer/submitted his
Teport on 21.09.1998 (Annexure A-6), wherein the &pplicant

was found gui],ty without considering the defence of the

applicant, The applicant submitted his epresentation on
25.10.19% and very Categax ically pointed out the defencts
of the enquiry report ang Lequested for considering his

defence. the ¢isciplinary authority ignored the Lepresentatia
on of the aplicant ang imposed punishment of removal from

service on 24.11.98, which was passed without arnnlica+rion of
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mind and to save real culprits of the Department who were

involved in the encroaghment of the land.

4o Against the order of the disciplinary authority
the applicant had preferred an gppedl to the Post Mester
General, Reipur on (7.12,1998 vide Annexure A8, In the
appeal the applicant has taken his defemce that the applicant
is not the actual owner and the actual owner of the alleged
house was one K, Anita Dixit who is living with her family
and the applicant has nothing to do with her cccupation. The
anquiry of ficer has not properly condurted the enquiry and no
action has heen taken against Ki, Anita Dixit to get the

land vacated, To show that Ki, Anita Dixit is in occupation

she had dbtained water connection from Mwunicipal Corporation

and the electricty connection from the Electricity Board in
her name. The Department has also not &pproached the competent
authority under the Public Premises (Unauthorised Occupant)
Eviction act, 1971 to .evict the uneuthorised encroachers

of the Department land. The applicant was made scape goat

to save officars of the respondent Department,

5. The enq iry officer has relied on the statement
of witnesses which was recorded during the fact finding

enquiry by Mr. Ahirver behind the back of the applicant. The
prosecution witneSsaS namely Shri Phool Chand Brajawar end
Shri Rejendrae Alias Raju. Contractor were never produc ed
before the Enquiry Officer for cross examinations, The
Statement of Rajendra alias Raju Contractor was heavily
relied by the plbsecution which was given in the facts fine
ding enquiry. one prosecution witness shri Radheshyam's
statement was also recorded during the facts finding enquiry

and the same statement was produced during the Departmental

\_,@’
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enquiry. The appellate authority has dismissed the appeal
confirming the orders of the disciplinary authority. The
grounds urged in the appeal memo was not consldered by the
appellate authority. Hence the entire proceedings initiaded
against the applicant was against the principles of natural

justice.

6. Per contra the respondents have filed a detailed
reply denying the allegations and the averments made in the
application. The area measuring 60,000 Sq. Ft for construction
of staff quarters was purchesed in Chhindwara town in Untkhana
area from the State Government in the year of 1984, by the
Department. The Board indicating the ownhership of postal
Department of this vacant land was exhibited cautioning
against illegal construction on this land. The applican{Z;Pen
Postal Assistant, Chhindwara was found provocating some )
postal officials working in Chhindwara town to acquire/hmMa¢
fre Amid land

‘A7L’Lillegaly the plot on this vacant land for construction of
houses. Scme of the postal officials have constructed the
plf%th on that land acquiring it illegally. The Superinten-
dent-of Fost 0ffices got the land vacated by way of serving
notices on such postal officials. After service of notice on
the applicant on 20.07.1993 the applicant stopped the const-
ruction of the house on the Govermment land. Then after
Completion of the construction of the house the 38pplicant hagd
glven the house to Ki, Anita Dixit . The said house is
constructed by speroaching the lang medsuring 25 X 35 feet,
The applicant and another postal official Swi Phoolchand

Bazaria did not vacate the illegal construction of house on

that land even after issuance of noticed to them. The postal

official shri Phe lchand Bazaria was proceeded against under

CCs (Cca) Rules 1965, for

encrodachment ang illegal construction
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of house on the Government landand was compulsorily retired
from service., Similarly the applicant was also served with

a charge shest under Rule 14 of CCS (CCA) Rules, 1965 for
illega].:encroachuant and construction of house on:the Government
land. In the departmental proceedings ths applicant did not
raise any objections, participated in the proceedings, cross-
examined the witnesses and he did not produced his defencs
witnesses, Even in his defece statement he did not taks any

ground regarding his additigml witnesses.

7 The enquiry officer has completed his enquiry
and recommended for punishment on the basis of the preliminary
enquiry conducted by the departmental officials. There is no
defect in conducting the enquiry and the enquiry officer has
followed all ths procedure and ample opportunity was given to
the applicant to participate in the enguiry. The enquiry
officer has recorded the svidence in the presence of the
applicant. It is specifically mentioned that the enquiry

of ficer hagzgxamined the prosecution witness. one Shri

VeKe Purohit in the absence of the prasenting of ficer. Ths
mis-conduct of the applicant was proved under Rule 3(1)(i)
(ii) of ccs (Conduct) Rules, 1964,The charges levelled again-
st the applicant has been establishaed by the proescution, on
the basis of the evidence recorded during the course of ths
enquiry and also on the basis of the enquiry rsport the
disciplinary authority has imposad the punishment of removal
from service., The disciplinary authority has passed a detail=
ed and considered ordsr on the basis of the enquiry report.
There is no colourable exercise of powsrs and also there is
no violation of principles of natural justice. There was a
fair enquiry conducted by the enquiry officer and alse a

fair consideration by the disciplinary authority,

8. Whatever grounds is urged by the applicant in
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his appeal, the appellate authority has considersd the same
and passed the order confirming the ordar o the disciplinary
authority, The entirs procasdure followed by the raspondents
is legal and there is no violation ofdgrinciplas of natural
o ('-ﬂq 0{,

justice. Hence the gpplicant is not risbde4e—be granted any

, = -54(
relief as prayed in the DA, and thesame deserves to bs

dismissed,

9, Subsequently to filing of ths reply the applicant
’has submitted his rejoinder. In the rejoinder he has not
brought any extra facts clarifying the reply submitted by the
respondents. Alongwith the rejoinder he has submitted ths
notice dated 27.01.1993 and 10.02.1993 and order sheets dated
27.07.1998 and 05.03.1998., It is also further contended that
the respondents'-contentionsare misleading and baseless that
Ku. Anita Dixit has nothing'éo do with the allegation made
against the applicant, It is further mentioned that for?%ary
same misconduct the respondsnts issued charge shest dézzz

the name of
16.01.1996, wherein/Ku. Anita Dixit was included as
prosscution witness but when Ku. Anita Dixit refused to give
her statement as per’instruction of the respondents her name
was deleted from the list of witness in the second charge
sheat. Even otherwise Ku. Anita Dixit was an important
vitness, whoss name should have bsen mentioned in the second
charge sheet, because she is directly concerned with the
present dispute. The proceedings dated 27.07.1998 vide
Annexurs RJ-3 shows that on the said date the presenting
officer was absent and enquiry officer has examined the
prosscution witness in the absence of the pressnting officer,
Therefore the allegation of the applicant is correct that the
enquiry officer has acted as a prosecutor rather than a
Judge. Hence the said statement cannot be considered and

the averments made in the reply statemsnt should be rejected.

R
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10. Subsequent to fiing the rejoinder the respondents
have filg an additional reply to the rejoindsr mentioning that
the enquiry officer in his enquiry report at page 12 1lins No.
21 to 24 has clearly indicated about the provocation made. by
the applicant. As far as the question of giving the house to
one Ku. Anita bixit is concerned, neither this issue uas
taken in the Articls of charge nor it was related to the charge
specifically levelled against him. It was denied that the
respondents hal issued the charge shset only on the basis of
suspicion. Inf;ct the same has been passed on the documentary
and oral evidence which was produced during the enguiry vide
annexure~-III and IV of the chargse sheet. All the ralevant
points raised by the applicant in his defence have been fully
considered and discussed by the disciplinary authority as well
as by the appellate authority. Hence the contention in the

re joinder are denied. Regarding dropping the charge shsst, it
has no rslevance with the charge in question. The sarlier
charge shest dated 16.01.1996 was droppsd stating clearly

its cause and such action was taken without prejudice to
further action as prascribed in CCS(CCA) Rules, 1965, The
applicant was free to producs any witness including Ku. Anita
Dixit in his defence, during ths courss of departmental
enquiry and it was upto him to have considered the necessity
of producing any witness in his defence for which the due

opportunity was given to him. Hence the contention made in

the rejoinder are denied.

1. After hearing the advocate for the applicant
and the advocate for the respondents and after perusal of
the pleadings and the documents on record, we have proceeded

to decide the application on merits.,

12, The admitted facts are that the land belonged to

A
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the Department and it has been unauthorisedly occupied by the
employees of the Department. All the employees who have
encroached the land was served with a notice and all of them
have vacated sxcaept the appiicant and one Shri Bazaria. Ths
applicant was served with a charge sheet and he submitted his
raply, participati in the proceedings. In the departmental
gnquiry he uas allou;d to cross-sxamine and an opportunity
was given to submit his uitnéssas from his sids. Ths applicant
failed to make usse oftggg opportunity given by the enquiry
of ficer. The case of the applicant is that the Contractor who
had constructed the house and also the person who is in
occupation of the house were not esxamined. Hence the entire
proceeding is vitiated. The charges levelled against him is
élsn illegal and the same are also liable to be quashed. It is
further alleged that the Department has shoun discrimination
among one Shri Bazaria and the applicant. shri Bazaria has
been served with a charge sheet and he has been imposed a
lesser penalty. The applicant submits that there is a discri=-
minatiozzggginst the applicant and Shri Bazaria. He himself
has admittad that both of them has encroached the land of the
Department and the Department has imposed lesser punishment
to Shri Bazaria. The applicant submits that no charge has b-
een proved against him. This argument cannot be accepted.
Hence the argument is rejected. The esnquiry officer has given
ample opportugity to the applicant to produce his evidence.
as

The applicant/not make use the opportunity and this fact

cannot be considered at this stags.

13. On the basis of the enquiry report the disci~-
plinary authority has imposed the penalty of removal from
service. While imposing the penalty the disciplinary autho-
rity has considered all the aspects including the procedure
of enquiry and also the statement submitted by the witnessas.

The disciplinary authority has correctly exercised its po-
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wars. Hence thea impugned order of punishment is correct.

14. Being aggrisved by the said order of imposing
the penalty, the applicant has preferred an appeal. The
appellate authority has considered all the aspects including
procedure of the snquiry and alsc the statemant given by the
witnesses and also the facts and the records. The powers
exercised by the appellats authority is correct and

there is
therefore[po illegality or irregularity in the order of the
appellate authority, Accordingly, the order of the appellate

authority is also proper and there is no vioclation of the

principles of natural justice.

15. The case of the applicant is that in view of the
judgment of ths Hon'ble High Court of Madhya Pradesh in the
case of Rajkishore Pandey Us. Rewa Sidhi Gramin Bank and
another reported in 1989 MPLJ 530, disciplinary enquiry-
previously recorded statements of witnessss recorded by CBI
Inspector-Statement not read over during Departmental Enqui-
ry-Termination invalid being in violation of principles of
natural justice - Necessity of evidence in enquiry in presen=
ce of delinquent, The said case is not applicable to the facts
of this case, since opportunity was given to thes applicant to
cross-examine the witnesses and also to produce his defence
uitngssas. The statement of the fact finding authority i.e.
the departmental enquiry officer has besn perused and the
same has besn examined., The same is also correct. Ths

The Wine fhes
applicant has al-so cross—-axamined/befors the enquiry
officer. The Hon'ble High Court h;s’;xercised its powers

under Articls 225 of the Constitution of the India.

16, The applicant has also referred another judgment
of the Hon'ble High Court of Bombay in the case of Chandra-

kumar Madhukar Deshmukh & etc. Us. The Board of Trustees of
7 p
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Port of Bombay & Ors. reported in 1997 ILLJ 206 (Bombay High
Court),in which the Hon'ble High Court has dealt with regard=-
ing domestic enquiry. It is wsll settled law that normally
courts should not interfere with the findings of enquiry
officer and the decision taken by ths disciplinary authority
based on the enquiry report unless the principle of natural
justice is violated or the findings are psrverse or biased-
In departmental proceedings/guilt need not be established
beyond reasonable doubt-Proof of misconduct may by sufficient-
The standard of proof required is that of preponderance of
probability. In the pressnt case, it uasﬁfound that the
finding against the delinquent amployaa;AZ:s a perversa
finding and was in violation of the principle of natural
justice-0Orders against the employses ranging from dismissal
to compulsory retirement, those by the Government ig7gppeal
and those by the reviewing authority were allquasheggzgd

set aside, In the said referred case the Hon;ﬁla High Court
has exercissd their powers under Article 226 of the Constitu-
tion of the India keeping in view ths judgment of the Apex

Court, In the said case the petitioners have committed thaft

and that statements of the culprits bscome esvidence befors

the enquiry officer aven?hough the statements came before the
enquiry officer purely as hearsay. In the said case soms of

i 1§ were charged and some officials were discharged
from the charégt*ﬁn\phat ground there was a discrimination in
enquiry procesdings and to that effect the discriminatory
traatmen:z;iveﬁpy the authoritiss to the petitioners/dslinqu-
ents. In that all the charge sheeted employees were charge
sheeted for the same misconduct and the articles of imputatim
of charges were the same and evidence is the same against all
the charge sheeted employses. Howsver ths appsllate authority

has partly allowsd the appsals of some of the charge sheeted

employees and they were ordered to be reinstated by reducing

“—“%f/r
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the punishment of dismissal to stoppage of increment, whereas
the appellate authority has dismissed the appeals of the
petitioners~-delinquents., It is violation of Article 14 of
the Constitution of India. The facts of the said case are

not applicable to the facts of this case. Hence the said

judgment is not applicable to the presasnt case.

17. When there is no violation of principles of
natural justice and ample opportunity was given to the
applicant to defencﬁ himself and alsoc to cross—-examine the
witnesses, at thi§A2¥aga the applicant cannot say that this
Tribunal has to go into the defects committed by the enquiry
officer and also dis-proportionate of punishmanﬁ was imposed
against him and one Shri Bazaria. After careful consideration
we ars of the view that the Tribunal cannot go into the
factual aspects of the enquiry proceedings, when thers is a
procedure followad by the enquiry officer and when there is
no defects in the procedure. The applicant did not make use
of the opportunities given to him and this Tribunal is not a
fact Pinding authority and it cannot go into the factual
aspects of the cass, Sincethe appointing authoritﬁ,s hfi;ﬁ
considered all the documents and thes statemant of witnesses
and imposed the penalty, as they have powers to do so. Hence
there is no defscts in exercising the powers by the

appointing authority.

18, The appellate authority has also considered all
and the

the aspectg[ procedure followed by the enquiry officer and

the disciplinary authority and has confirmed the orders of

the disciplinary authority. Hence there is no violation of

the principles of natural justica.

19, After carsful consideration of the rescords

available and also the judgments referred by the applicant.
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we find that there is no illsgality or irregularity committed
by the respondents and no principles of natural justice have
baen violated. The applicant has failed to prove his case for
grant of any reliefs as prayed in the Original Application.

Accordingly, the Original Application is dismissed. No costs,

r\)g.\ Tn' l\‘ -
(c{ shanthappa) (m.P. singh)
icial Member Vice Chairman
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