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Original Application No. 271 of 1998

.- Jabalpur, this the 21st day of July, 2003.

Hon'ble Mr. J.K. Kaushik, Judicial Member
Hon'ble Mr. Anang Kumar Bhatt, Administrative Member

Shri Laxminarain Tiwari,

S/o Late ghri Bhalyalal Tiwari,

aged 50 years

Gocds Driver (Loco shed Bina),

Vir savarkar Ward,

Behind Life Insumnce Building,

Bina - Ittaws . . APPLICANT

(By Advocate - smt. S. Menon)

1,

VERSUS

Union of India,

Through General Manager,
Western Central Railway,
Jabalpur,

Divisional Railway Manager,
Western Central Railway,
Habibganj, Bhopal. '

Senior Divisignal Electrical
Engineer (TRO), Western Central Railways
Bhopal . RESPONDENTS

(By Advocate - shri S.K. Mukerjee)

Q R D E R (ORAL)

By J.K. Kaushik, Judicial Member-

Shri Laxminarain Tiwari has fileg this original

Application under Section 19 of the Administrative

Tribunals act, where he has sought the following reliefs.

(1) Quash the entire action of the respondents
from the issuance of the Memorandum of charges to
the passing of the ultimate order of Penalty
dated 6.10.97/Annexure A-IIT as also the arpellate
order Confirming the order of penalty gt. 26.12.,97
Ahhexure A-V ang declare it as wholly illegal,
unjustifieqd, Contrary to the service rules andg
principles of Justice,

(ii) pass any other appropriate direction thig
Hon'ble Tribunal deems fit under the facts ang
circumstances of the case in favour of the
applicant and against the respondents.



Rallway Servants (Discipline ¢ Appeal) Bules 19¢s
(hereimasrien referred to ag 'the Rules') which wag
Served on 16.5,1997, The applicant suﬁnitted hia
explamation on 2645,1997 (Annexure 4~2) which wag duly
acknoledgeq by the respondgm;s. The saiq explanation
t0 the nemorandum of charges wag sulmitteq Wwithin the
stipulateq time, Therea ey the Téspondent.. o, 3
without considering the reply: 0 the charge-sheet,
inflicteq the pemlty of withholding of two anmaj
increamentsg without cumilative effects The order hag
been pagseq mechanioally without considering +he
explanation/representation to the nemorandum of chargeg,

3e Further cage of the applicant ig that he hag

Preferreq an appeal before tpe campetent authority op
2041041997 (Annezupe 4/4) ana the game was decideion
26.“12‘.97 (At;nexnre A/5)s The appellate authority ang

a8prlicant hag qQuoted certain Provisionss g hag fileq
&nother 8pplication for cOnsideration of Promotion
%0 the post of Passenger Driver. |

4. The Origima3 Applioation hag been filed on multiple

grounds which we Propose +to geal with at the appropriate
Place.

9‘/ the recorag of the cage,
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6o The learned counsel for the &rrlicant has sumitteg
that the statement of the defence(ise. :he reply to
the charge sheet) wag sulmitted well in 'l;'ime to the
campetent authority, 'but the same hag not been congidered
due to geme extremoug Teasons. In the Origimi
Application our attention wag specif;lgally drewn
Yowards the impugneg order dated 6.,10,97 (Annexure 4/3)

under Rule 6 of the Rules, It has been mentioned
therein that explamation of the applicant wag not
récelveds It mag been_ sulmitted that - bare reading of
the remlty order would reveal that DO reason ig
indicateq in this order ang eveins no specific finding
°n the imputation of misconduct [forth-coming, ghe
has algo invited our attention to the appellate order
dateq 26412497 (Annexure 4~5) wherein the position

hag been éven woref in ag mu;h a8 certain extraneoug

rej ecting the appeal and the S8me was never discloseq
to him. Therefore even if the explamtion to the
charge- sheet wag not sutmitted 4n time‘ it wag certainly
availahle before the cOBtent authority at +pe time

of pasging of the Perdlty order and it could have been
fair on his rart to congiger the same,

Te On the contrary learneq counsel for the respondents,

vehemently opposed the contentionsof the learneg

counsel for the applicant 8nd has sutmitted that

Annexure A-2 wag not sulmitted on 26,5,97 but the same

vas sulmitteqd on 26,8, 97 and therefope, ‘eeme comld

not be taken into account 88 per the ruless RHe has
»Valso sulmitted that the order has been fabricated



s 48

and he should not be heard in the matter and the case
be thrown on this ground alone. He has sumitted
that since the represenmtation of the applicant

was recelved by the authority gseyggd the period

of time, the charges were "Eé‘ﬁen/\admitted and there
was hardly any reason for any interferencees Further
defence of the reéspondents is that otherwise alsgo in
the o2se of miner penalty no detailed emuiry was
required to be followed. Pherefore, the Origiml
Application deserves to be dismisged with heavy cost.

8. _We have considered the rival contentions of the
learned counsel for the rarties.

9. As far as the issue concerned in this case we
heve made anxioug effort ang qiagirto 80 t0 the root

of the matter and we Tird' that there is same confusion
Ve have also tried to get proof of the service of the
name  fram the.learned counsel for the aprlicant i

no satisfactory explanation has been fﬁgﬁgﬁ?{'ﬁ'

Thus we kave no altermative éxcept XM to/contention

of the learned coungel for the respondents that the

representation was not sulmitted in time,

10« Now adverting to the next issue that even though,
representation was not received in time but it vag
availahle before the dlsciplinary authority prior
to the issuance of penalty order, therefore[ought to
bave been considered. by him, we find ourselves umabnle
to subscribe with the view of the learned coungel for
the applicant, gince there is no such ruale which
&4 countenances such propogition.

~



misconduct §p misbenaviour". As per the gaiqg Rule,

the disciplinary qUthority wag fequired to give 4

misbehaviour,but, We £ind that RO such finding has been
given ang the orger is<:ryptic and non~speaking. As

far as lay Telating o Passing or the Speaking order
is Concerneq, by now, it is well settleg by the Apex
Court in Aumber of Casess 71 One we]}] Celebrated
JudSnent of the Hontpje Supreme Court in the case of
2ellsMukher jee Vs, pnjon of India, AIR 1990 sc 1984

their Lordships in a Cnnstitution zench have hela

that the ddministrative authority whije exXereising



we are of the firm opinion that the same is a

hon=-speaking order and does not conta%n any reason
- g

whatsoever for its decision, amd « am bt .MJ?AL*O b« valid,

13. Now, adverting to the last issue as far
as the order passed by the appellate authority is

concerned, the law is already well settled by the

Hon'ble Scpreme Court in the case of Ram Chander Vs,

Union of India and others, ATIR 1986 SC 1173 wherein

their Lordshaips were cdealing with Rule 22(2) of the
Rules and have .eld that the appellate autinority is
reauired to give a Specific finding on the three
Hancatory points mentioned in tne Sald Rule wiiich
are reprocuced as under se

“(2) whether the pProcedure laid down in
these rules has been complied with,
and if not, whether such non=coimpliance
has resulted in the violation of any
provisions of the Constitution of India
or in the failure of Justice;

(b) whether the findings of the disciplinary
authority arec warranted by the evidence
on the record; and

(c) whether the penalty or the enhanced
penalty imposed is adequate,inadequate
or severe

anG pass orderge

(i) confirming,enhancing,reducing or setting
aside the benalty; or

(ii)renitting the case Lo the authority

which imposed or enhanced the Penalty
Or to any other authority with such
directions as it may deem £it in the
Circumstances of the case, "
We find from the perusal of the appellate order that
the aforesaid rule has not been complied with and
the contention of the learned counsel of the applicant
appeals to the reason andg has substantial force, The
appellate orcde:r also cannot be sustained, However,
Since we have come to the conclusion that the very
disciplinary autihority's order is not in consonance
with the rules and the same is required to be set

aside, the arder of the appellate authority will

also not stand,.
% Contd....7/-
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