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Jabalpur, this the XH\ day of AFni\, 2004

Hon'ble shri M.r.Sinch, Vice Chairman
Hon'ble shri Mesdan Mohan, Meuber (J)

1. arun Chendra shukla
s/o sri J.r .shukle,
12, Gandhi Magar,
Itarsi (M) with 12 others. .. .Applicants

(Bv Advocate:;Shri S.K.Nagpal)
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2. Union of India through
Chairman,
Railway Bosrd,
Ra:l Bhewan, New Delhi & twe others. . +Resnondents

(By Advocate: Shri S.P.s5inha}

C RDE R

By Madan Mohan, Me ber (Judicial)

By f£iling this c.A. the applicants have soucht the
followinog mein reliefs:

i) gquash the order dated 6.2.1998 and 13.11.1997
Annexure A-2 and Annexure A-2 resrectivelr.

iiy to restrain the resvpondents from handinc over
the canteen tc any co-operative society;

iii) to direct that the canteen being a statutory
centeen, the employees of th: canteen are
entitled tc be absorbed and treated as. Railway
employees for the purjose of their service
cenditions, and grant all othor consequential
benefitse.

2. The brinf facts of the case are that the applicants

(13 in number) are working in the Diesel Loco-shed Canteen

at Itarsi since more than 15 to 20 yn2rs, uninterruptedly

and without any break. The Diesel Shzd at Itarsi is

a Factory within the meaning of the provisions of Factoriles
Act and therefore the provisions of Secti-n 46 of the said
Act with regard to maintenznce of Staff Canteen is arpliceble

to the said canteen being run by the Railway 2Administration

throuch a Ranteen lManaging Committee consisting of officers
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of the Railway.Even though the sald canteen 1s a2 statutory
canteen as contemplated under Section 46 of the Factoriles
Act, the Railway Administration is trezting it as a non-
statutcry csnteen recognised by the Railway Rorrd for the
purpose of welf:re of its employees.

2.1 In the year 1990, the Hon'ble Suyreme Court in the case
of MMR Khan vs. Union of India , AIZ 19%0 sc 397, laid down
the lew th-t statutory centeens being man~ged by the Railway
under the TFactories act and as such employces worling in such
canteens are to be treated as Rallway emplovees for all other
purposes. It is further held that even non-statutor:- recog;
nised canteens which are mazintained by the Railwavs are to
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be treated as centeen run by the Reilways and emvloyces o such
canteens are to be given benefit appliczble to the railway
employees., Even if the Diesel Shod Cent=en ot Itarsi is

taken a non-staotutorv canteen the Raoilway RBoard after

the judcement of the Hon'ble Supreme Court in the mftter of
M.M.r. Khan vs. U0I (supra) has taken effective steps for
recognition_ of the canteens, creaticn of posts and asbsorbing
the employees working in the?aid canteen and for granting
them 2ll benefits thet accrued to a railwayv emplovee. The
applicants have filed series of documzents alongwith the

0.2. lee. Annexures aA-4 to 2-15 which relate to warious
corresrondences entered into between the locsl administration
and the Railway Bosrd and the Headquarter at Bombzy with
regcrd to sancticn of posts and absorption of employees of
the canteen as railway emplovees. It is further submi:tted
that when the entire process has been initizted and it was

at the verge of finalisation, by the impugned order the
Raillwav RBo2rd h-s decided teo hand over the renteen to Roilwaye-
mens Consumer Co-ope-ative Society at Itarsi. This is highl-
improper and contrary te law laid d-wn by the Hon'ble Surreme

Court. Hence, this 0.2, has brmen filed seekinc the -fores~id
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reliefs.




3. Heard the lesrned counsel for the parties anc perused
the plendings and other materiel availe=zle on recorde.

4 I+ is orgued on behalf of the epplicent that in the
alleged cr-nteen about 2000 percons arz workina continuously

2nd the c-ntcen is runninc from more than 2¢ veoars and the

o

>»plicsnts are servin-s the said ce@nteen uninterrvptedly and
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setisfactory. once, this csnteen comcs within the purvicow
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the Tactorios act and Secti n 46 of the Fachtnries Act

(2}
[Fs}
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ic applirable to the yresent caese. He has drawn our attention

towards various Annexur-s ann x>d wit’i the C.A. Anncxures
A-1 and A-2 are the impugn-d srders; Anncxure A-3 1is the
deteils of service in respect of the appli-ents and Ann.xure
A-4 is a lett:: issued from the Gencral Manager to the
Secre .zry (=), iinistrv of ~allwey, Rallway Rolrd, 'aw pDel-i
on 27.9..977. cur attenti~n has drawn towards para nhos. 5
of the sald order,-which is reonrocuced as unde. s=

"5, The Hinistrv of Railways vide thelr letter

1o E(L7A) 69 AT/¥FAC/1-7 deted 25.2.1571 heve

arproved to the provision of centeen facilities

in the locec sheds and C&W Depotis. As alread

stated in para 2, above the Ministry of Rallwdys
hsve o =roved of the rrevision of a2 canteen in the

Dieszl Shed, Itarsi."
Learned counsel fu-ther drew our atteonticn towards Annsxure
A=17 i.e. letter deted 26.4.1993 issued by the Gen~real
Manacer to the Secretarv (=), Ministry of Reilways, Rallway
Bocrd, New Delhi vide which the Railway Board have approved
the provision of the staff canteen facilities in the Toco
shed 2nd C&W Devots. lie has submitted that the alleged canteen
may not have the status of statutory canteen but it has
the status of non-statitory recognized canteen and, the:efore,
in view of the jud-ement of Hon'ble Supreme Court in the
case of M.M.R. Khan vs. UnI(surre) the applicants are entitl=d
tc the relief rrayed for and the impugned orders are liable

o be set aside.
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Se In rerly, learned counsel for the respondents

argued that the aforesaid canteen has not yet been arproved
by the Railway Board. It is further argued that thepeneral
Manacer in his letter dated 27,9. 1977 (A/4) in para 6

has only proposed to recognise this canteen for the grant of
s bsidy and other privileges and concessions permitted to
approvsd staff canteen under the extent ofders of the
Ministry of Railways. Hence, it cannot be argued that

by the said letter this canteen was approved by the Ministfy
of Railways. In Annexure A/17 also, it is proposed to
recsgnise this shed staff canteen and accord approval

a8 non-statutory canteen so that all requisite facilities
age provided to run it smoothly witlh better service to
working emrloyvees to their best satisfacticn. This is also

a proposal and it does not justify the arguments of the
applicents that this railway canteen has ever been approve
~r recognised by the Railway Board. lence, this canteen

is still non-statutory and non-recognized and, ther=zfore,
the : rovisions of Fectories Act are not applicable to the
facts of the present case. Learned counsel h2s alsn tcken
the preliminzry ground of jurisdiction stating that the
present case does not relate to the service matters of any
civil servont holding of Civil post under the Govt. of Indiz.
The applicants were enczged by the Selected Staff Committee
fr-m amongst the emplovees of Diesel Shed, Itarsi which is a
Privite Committee of the EZmployces which is running and
menoging the affairs of the canteen whire the arplicants

are working and the applicants are neither under the control
of Railway Administration nor employed with the Railway
administretion nor the Railway Administration is in any way
cohcerned with the working of the said canteen, hence the
said canteen is not covered within the progisions of Factoiles
Act. Merely sendinc a propdal to Railway Board for consi-

deration t~ approve the canteen doss not confer by itself
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any rimht to the workers of thils canteen tc elaim the status
of railway employees. This c-nteen is not yet reccgnized by
the R2ilwasys as it wrs started without the prior approval of
the Reilway Board. ilence, this crnteen is neith=r a proved
bor recognized by the Railway Board and 1s not receivin: any
subsidy from the Re2ilway Administration. The workers of the
said c-nteen are neither employed by ths Railwecys nor ecuploved
as per the Railway recruitment rules nor the other rrovisions
and rules made arplicable to them. The wcrkers of this centeen

therefore have no claim for absorption as railway emplovees.

Thesewworkers ar= paid from the profit of the centeen and no
railway €ules whatsoever are aprlicable in regsard to the
engagement of the workers and thelr service conditions. In these
circumstances, the workers engaged in this canteen are not
entitled to claim to be the workers of the Railway's "sStatutory"
or "Non-statutory subsidised (recognized) canteens". So far as
law laid down by the Hon'ble Supreme Court in the matter of
M.M.2. Khan vs. Union of India & ors (supral is concerned,

it dnes not cover the czse of the aprlicants as the Hon'ble
Bupreme Court has held that the employces in Statutory and
Non-statutory Recognised Railway Canteens are entitled to be
treated as railway employees but not employzes in Non-statitory
Non-recognized canteens. In the seid judcement Hon'ble Supreme
court also helds Factor¥es Act (63 of 1948), S.86 - Railway
cante=ns - Statutory and Recognized -smwloyees of - Are railway
employees .Hence the arguments advanced on beh=1lf of the aprlicants
are not supported by the aforesaid rulinc as the alleged canteen
is nelther steotutory canteen nor non-statutory reccgnized cantcen
and, therefor@ the provisicns of Fact-nries Act are also not
applicable to the vnresent case of the applicants.

6. After hezring the learned counsel for the partiss and
perusing the record, we f£ind that the applicants hrve not been

able to establish that the allcged centeen is approved and
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recognized by the Railway Bocrd.

we have also seen the

spnexures vide which the rroposals for getting this canteen

recognized were sent tc the Railwav Board but the Railway

Borrd has not recognized it so far. In this view of the

motter, we are of the considered view that since tho allaged

canteen is neither statutory nor non-statutory recognized

rallway conteen, the provisions of Section 46 of thes Factories

Act do not apply to the present case and also the judcement

of the Hon'ble Supmme Court ftendered in the matter of M.M.R.

Khen's case does hot support the tase  of the applicants.

7. In view of the above, the 0.A. is bereft of merit and

is accordingly dismissed.

(Madan Mohan)
Merber (J)
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NO

CostSe

QQ¥B/1,///

(1.F «Singh)
Vice Chairman






