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Praiaod Naraln Sarin. s/o Late «5hw w m e .

ss.^ir;:.ss;-'«»«/S.S3:ssJs.
- applicant

(By Advocate - shri S.Paul)

Versua

India through the Secretarv.
Ministry of Defence, New Delhi,

(Appellate Authority),

.S-SKroSS ESSS;:."^

Ooniraand, Lucknow, n^ai

Jabalpur cLtt
*  - RBSPONDENTS(By Idvooat.- Shrl S.o.Sharma through Shri P.Sh«nkaran)

0 R D E R

By g.Shanthappa. Judicial M«.h»r- _

The above 0,A. is filed by the applicant seeking
the relief to set aside the order dated 31.1.1997

(Annexure-A-9) and consequentia order dated 5.3el999
(Annexure-A-l), and aso to p,ovi^e ai oonsequentla
benefits thereon,

2.' The brief facts of the case are that while the
applicant was holding the post of Sv(perintendent( B/r)
Grade-I under respondent no.4. he was served with a
charge sheet by the Oomraander Works Engineer.Jabapur
on 19.9^994 as per Annexure-A-S under Rae 14 of Centra
Civil Services (ClassiacaUon. Control and Appea)Raes.
19SS. There were three auaes of charges* The applioant
submitted his reply to the ,ad charge-sheet on 7.10.1994.
on 21.1.199S an enqary officer was ..pointed to enqare
into the sad charges, ater enquiry, the enqary officer
fcund the charges not proved as per the anaysis made in
the enq^ eport dated 19.4.199S. Pisagreang with the
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findings of the enquiry officer, a show cause notice was

issued to the applicant on 31,1»1997 (Annexure-Ar.9) by
the Sngineer-inChief .Army Headquarters.New Delhi .respondent

no.2, The applicant submitted his reply to the §Ald show

cAUie notice on 14.3.1937 (Annexure-A^io). After considering

his representation, the disciplinary authority i.e. the

Chief Engineer,Central Command.Lusknow. vide his order

dated 5.3.1999 (Annexure-A-1) imposed the penalty of

•reductional to a lower stage from Rs,9700 to Rs,9500 in the
time scale of pay Rs.6500-200-1050® for a period of one year
with cumulative effect*. It was further directed that the

applicant will not earn increment of pay during the period
of reduction and that on the expiry of such period, the
reduction will have the effect of postjjoaing his futxire
increment of pay.i

3. The learned counsel of the applicant submitted that

vide order dated 16.8.1979 (Annexure-A-7) the President has

empowered the Engineer-In-Chief to act as the appellate

authority and the caiief Engineer disciplinary
authority. Ifc submits that in the instant case the charge
sheet was Issued by the respondent no.4 i.e. the Commander

Works Engineer. The noUce of disagreement with the findings
Of the enquiry officer was issued by the appellate authority
i.e. the Engineer-in-Chief and after receipt of the reply
of the applicant, the punishment order has been passed by
the Chief Engineer i.e. the disciplinary authority.. The
learned counsel contended that the impugned order is an
illegal order. He also submitted that as tte dilate
authority i.e. the Engineer-in-Chlef has already issued the
show cause notice on 31.1.1997(Annexure-A-9). the applicant
has no remedy to file appeal against the order passed by tha
Chief Engineer.

4. Per oontsa, the respondents have filed their reply.
Their main ground of attack Is that tha applicant has not
exhausted the departmental remedy of finnr,<u. i. meay of filing an appeal against
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the impugned order of punishment, hence the OA is orein f
AS prematur<13 llabl3 to to dlstaosed on this count alone., ihey

ave further stated that the Englneer-ln-Chlef.Arsy
Headquarters,New Delhi Is the Heafl
_  the Cepartnent and
h Sdh exercise the oower i-nwe power to disagree with the findings
Of the enquiry officer. «rerefore. the procedure followed
hy the respondents is m accordance with rules and fully
JuaUfled. They further cooeend that no right of the
applicant has been infringed.

5. Ihe ePiaicant has filed his rejoinder as well.
6. we have heard the learned counsel of parties

huve carhfuliy considered the arguments advanced by
th sldesvW, have also perused the pleadings available

on record carefully^

7v The learned counsel for the applicant has
referred to Govt.of India's Instructions Issued vide
O.«.No,ll0l2/V22/94-Nstt.(h» dated the 27th Nove^ber.1995
Wherein It has been stated that -Vhere the Inquiring
authority holds, a charge as not proved and the disciplinary
authority takes a contrary view, the reasons for such
<Usagrees«ht In brief „ust be co«.unlcated to the charged
Officer along with the report of inoiHr^

or inquiry so that the

Charged officer can s^. an effective representaUon,Thls
procedure would require the disciplinary authority to first
examine the report as oer i < j jper the laid down procedure and
formulate its tentative views", as submits that In the
instant case the <«>peiiate authority has sue motfC examlhed
the enquiry report and communicated his disagreement with
the report of the enquiry offlrer- um-ry Officer.H8, contends that iti»ia|i^-

fe!r„$he s»sgrd,anii

Of the enilry officer"Hence the Impugned order is Illegal. ortieer.
8. The learned counsel of the respondents submits
that If the Tribunal feels there is . procedural error, the
«stter may be remanded to the authority from where the
procedural error has been cowaltted.
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9* The learned counsel of the applicant relied on

a decision of this Bench of the Tribunal in the case of

Balwant Rai Vs^Uhion of India & another.R.A.NQ.2/2on.^

decided on 28;i^>'2003 and of Calcutta Bench of the Tribunal

in the case of Swapan Kumar Das Vs.Union of India & others.

2003(2)aTJ 353.

10.^ After perusal of the pleadings and the case law

raftered to by the learned counsel, we are tff the

coasldered view that in the instant case the disciplinary

authority has not exercised his full powers and the

appellate authority had no sue moto powers to pass orders

without any appeal. The contention of the applicant is

supported by the latest decision of the Apex Court in the

case of M.D.Maharashtra Cotton Growers Market Federation Ltd

Vsv Chouahule Pppatrao Annasaheb and another.(2003)6 SCO 247

wherein it has been held that the appellate authority has

no suo motu power to enhance the punishment, once the appeal

has been withdrawn, in view of this, it is clear that a

great injustice has been caused to the applicant by violating

the provisions of Rule 12.14«t 27 of the CCS(CGA)Rules

as well as the aforesaid memorandum of the DOPT dated

27.11.1995. Therefore, we are of the confirmed OidLniottiihat

the impugned order dated 5.3.1999 which was issued on the

basis of the show cause notice dated 31.1.1997 is illegal

and against the provisions of the ruled* As such we have

no other alternative except to quash the same.

11. In the result, the 0«a. is allowed. The impugned

order dated 5.3.1999 is quashed«ainibdbitxmaebteii The

respondents are directed to grant all consequential benefits

to the applicant within a period of 8 weeks from the date

of receipt of a copy of this orders No costs.^

(G^Shpthappa) (Anand Kumar Bhatt)
Judicial Member Administrative Member

rkv.


