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Common ORDER (Oral)

By G, shanthappat Judicial hembsr -

Since the issue involved in both the cases is

common and the facts and the grounds raised are identical,

for the sake of convenience these Original Applications

are being disposed of by this common order.

2. By filing thegJ Original Applications the applicants
ant! set aside

have claimed tha reliefs to quash/the ordeis dated US.12.SB

and 13.11,1998, to direct the respondents Nos. 1 and 2 to '

create supernumerary posts if necessary to protect the

interest of the applicants and to accommodate the applica

nts on the post of Assistant Loco foreman. Tlio applicants
issuing an i

have further prayed to riecla e,by^rnpropriate urit or
y'

order that the action of the respondents IJos. 1 and 2 in
L

reverting the applicants are illegal as no such direction

uas given by the Tribunal in OA fJo. 693/l99G vide order

dated 25.06.1998 and to direct the respondents Nos, 1 nnd

2 to promote the applicant as Assistant Loco foreman uihh

effect from 28.10.1996 uith all benefits of pay etc. '

3. The brief facts of the case as staked by tlie

applicants are that the applicants uere working as Driver

of Goods Train. They were promoted to the fjost of Assistant

Loco foreman vide order dated 28.10.1996 issued by the
In the said list

respondents.^^e name of the applicant in OA No. 157/l9ng
is at serial No. 10 and the name of the applicant in OA

No. 150/1999 is at serial No 33. iho said promotion uas
made after the applicants have qualified the dopartmontal

examination and after clearance by the promotional

committee. The respondents Nos. 3 and uera also Goods

/Driver and filed OA No. 693Ag96 before this Tribunal for
grant of promotion as Assistant Loco Foronian. l/ida order ^
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dated 25.06.1998 the Tribunal uas pleased to dispose of

the OA No. 693/1996 uith a direction that the respondent

authorities therein shall consider the matter of the

applicants uithin tuc months, further, the

promotion of the present applicants uere made subject to

the decision in the DA by interim order dated 15,10,1996,

Under the said order the resunndents Nos, 3 and 4 uere

promoted. The applicants submitted that there uere 3D posts

of Assistant Loco foreman in the general category. The

applicants and the respondents Mos« 3 to 5 also belong
of thos e

to general category. Initially there 34 posts
official -""rp "

of uhich uere filled up by ttie/respondents uhich included
-t'

the applicants also. At the initial stage one post uas
28,10,1995 certain persons

vacant, Uide order cfelBd/uere promoted as Assistant Loco

foreman. At serial No. 19. Shri Anand Kishore Gupta joined

the post of Assistant Loco Foreman but for some reason he |

got himself reverted at his oun iRquest. Tlius tuo posts

uere vacant, Subceqiiently the aijp'.li rants, uere reunrtcd

purportedly in compliance of the order of the Tribunal

dated 25,06 .1998, raising the number of vacancies to 4.

Gne Devendra Kumar Dha and Tlcmant Bajpai could not be

promoted as they had failed in the departmental examina- i

tion. On 15,12,1990 the respcndents tiava is-suad an order

by uhich the applicants uere reverted uith iinnediate

effect. It is further mentioned that thero i.s nothing in

the order that this order uas being issusd subject to

decision of the Apex Court. Tna applicants submit that

no case is pending before the Hon'blo Supra ra Court. In the

selection for the post of Assistant Loco foreman

conducted in the year 1994, a similar dispuLn arose

betuoon Shri S,K, Saxen.a nnd shri najfjsl i Pandoy, Sprj

Rajesh Pandey contencbd that Shri Saxeria uas junior to hin

and he could not have been promoted. Shri Pandey approached
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the Tribunal for radreesal of hi,
^3 S^^SV/sncsa* and ho

succeeded in the case Onr-

-t till nou one 8 not seen reuerteri ck i
not been retorted beceuee of nail

1.2.1975. Para lOClaUK)}" "fchler dated
lillMbl^rouldos that suoh or .n

"ho hate been conffrn,.u °
banfrroed agalnat noat. n„ .n .

-nlorltf pre„louel7 detereln d ahould not be
hecone aenlor according to readJuTd'''™'

seniority ohould be conflr«H "^"Jbeted
vacancy. The said circular la .T"" avallabU^
aPPUcanta. Hence the rellafa rTl' "

Pa Pcanted under the . "
"Ptch ^rl s K 3a r '^  •>• oeK, Saxena hacj nnf ku

promotion. "PPP"' Pf sdhoc

'■ '^P caspondenta hate fUao tb
denvlnn fhc rj.j.ad the reply

e the auereenta bade In She Ofl. The raaPcbtted that 1„ porauance t'o'jhe/o".'„" =PP"PaPta hate
^ave recaetedthe • 'PeV
also the reapondanta In the pPPUcanta uere

uoubs in the said na tu

uas Puhli3hed on 04.0..,,oa ' 3
In the said list the '^nnexure R-n.the names of the applicant
respondents Nos. 3 and 4. Hen k

post in uhich they had
^ ' "-noy had qualifiorj u 1..PPPsnelled on acceunt of their 1

-nicPlty Hat. „hlch haa been rIcT ia7"'"
7  Placed aboJ'tl" "IPP Pcsccndente hate aubnltted -hat = -
"sre flliaa, put after th °P'9'nally 33 poata.3 persons ^ revision of theImmly Shri Tllakraj flrora c sPnlorlty Hat
Pej becane aenlors on acco 't """'vion account of the r.o t .

applicants who uere at serial
rsepectively uere re

'  -roa peraona
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//

promoted and ag such all 34 posts hav/e bean filled. The
v/acancy due to refusal of Shri Anand Kumar Gupta may not
be filled up by extending the panel in question as the
panel has already operated, for uhich a frash notifica
tion IS required. The respondents have admitted that no
SLP has been filed in the Ape.v Court. After the said
ealection, post was available and Shri s.K. Saxena uas
continued to be on that post. The ruling cited by the
applicants are not applicable to the present case. The
promotion orderjtself states tnat the promotion is on
adhoc basis and subject to the decision of the court.
Since the applicants did not challenge the fresh
seniority list dated 4.9.1998, they are estopped from
challenging the reversion^ the basis of revised
seniority and on uhich basis the applicants are not
entitled for promotion.

5- Th„ r.sp„„csnts have fUed apsnd^ent appUcetlon- '
for incorporating soee tacta to the reply, m pursuance
to the direction of the Trlhunal in OA Np. 593/,gg^, the
seniority of th°

Ptopared. The respondent0. has been transferred to Oelhl and hence there
cannot be any comparison ulth the present case. The

and Shave bee,.uortlng as OoodsorlvereCP" .12.199,. since the private respondent, are puaU-
fied for the post of Driver thruriver, thoy uere considered for
promotion.

1; ^or the applicants andthe respondents and psrused the records careTuliy.

;■ apptioants arears of the Coods Train. The respondents Noe. 3 an, 4
the basis 0;:



* 6 *

direction of the TribunaJ fhnnal the seniority li<=t
In the said Ofl th^ n V ist uas prepared.

Loco Foreman in the general cate
filled dp by the official TJ'

-P"-hte, by Placiep the epplicrta bTlVth?''"'
--hdepte. .POOP 3. pocte. 33 ppata „ece faiedT^''

-f -cant, out after the re„i ■ ^
e.or„- -i. of thoon y list the three person- i q r

=  -a,.ecana aeniar tVth™ :::rr' ̂'-«-ts dace Pieced at eeciai , " = •
to cecdaoi Of „ci „ ^

filled dp by oytendinp the pe„ol in "
as the panel hac sir. , nuostlonalready operated, for ,,hi ^
notification 1 * Jhich a fresh^^on is required. Thi c c. i

*^'0. Mils contention r.r ft
respondents is not nr official- ™t proper. Pdnittodi . ,, ^
end the appiir-nf * " Saxona

^itcuiar dated ^
• ' ^ • I rlG a T ri n>-.

"taxation pf aa„i,„,,^,
adhoc pronotion „„der the .aid ̂  '
— .een canfimod epZ " -

°f tha seniority pra„io„eiy detcrni "" """"
""fir-h but those dhe bocono aenioTlcc""!' *'
-"justed seniority shodld be c-nf
avaiiable eacancy. g,pi „ thonnyt
uPcbr tha said roles Th ' '

appli'can
te Shrl s |( c °" """ «•• cu.'e errllc heS.li. saxena. Thus the m f-pllcobt

drccrimination to the -ppi- ore showing
■  PPficant s. Tfirs

iP the order dated ,3 .3
"■i" is subject tn th ' '
cio , outcorM of th, ,Sif filed before the .pyp ''""ion of thp
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they have stated that no SLP has been filed in the Apex
Court. The respondents are mis-leading this Tribunal by
giving urong information vide order dated 15.12.1993, The

respondents are also submitting that the circular uhidi

IS applicable to Shri s.K. Saxena is not applicable to
the case of the applicants. Hence the stand taken by the

respondents is also not acceptable and the same is

rejected. Since the servioen of the applicants and Shri
S.K. saxena are similar, the applicants are entitled for
the benefits uhich have been given to Shri S.K. Saxena.

8. Accordingly, after taking the overall consideratiors
on the issues raised by the either parties, ue are of the

considered vieu that the applicants are entitled for the
benefit of adhoc promotion given to Shri s.K. Saxana from
the date on uhidi the applicants are entitled. Hence the
said OAs are disposed of uith a direction to the official
respondents to consider th- cases of the applicants on
par uith the adhoc promotion given to Shri s.K. Saxe'na
from the date on uhich the applicants are entitled. If
there are no vacancies,to provide adhoc promotions to the
applicants,then as per Para I0(iii)(b) of the circular
dated 1 .2.1975, the applicants shall be considered as
and uhen the future vacancies arises. No costs.

9. The Registry is directed to place a copy of this
order uith the records/files of the other"2?ri gLl
Application.

_

Vm. Shanthappa)
Judicial nember Singti ;

l/i CB Chairman

"SA"


