
CEHTRAL APMTNiaPRjaiyg TRIBUNAL. Jff^PUR BENCH, JAgj^POR

Origin^ Applicgti^ H0.X24 of 1996

Jabalpur/ this the 17th of February, 2003.

Hon'ble Mr .Justice N»N»Sin^- Vice Cl^irroen
Hon'ble Mr.RJc;apadhyaya- Menber(Adnnv.)

Anii Shrivas S/o Shri H.R«ShrivaSf
aged 30 years, eraployed as Tenporary
Chowkidar under Deputy Chief Signal
and Telecom Ehgineer (Construction)#
S.E. Railway, Bllaspur (MP), resident
of Badi Koni# Bilaspur (MP) -APELICAMT

(By Advocate- Mr Jj«S#Rajput)

yersus

1. Union of India represented through
the General Manager, S.E# Railway,
Garden Reach, Calcutta-43.

2. D^uty Chief Signal and Telecom Engineer
(Construction), S.E.Railway# Bilaspur-
R.S.(MP)

3. Depxity Financial Advisor and Chief
Accounts Officer (Construction), S.E.
Railway# Bilaspur-RS(M.P.) -RESPOIDENCS

(By Aivocate. Mr.M«M«Bftnerjee)

ORDER

Bv R^KJUpadhvava. Member (Adtmv.)»

By this application, the applicant has sought

quashing of Annexure a-6, Annexure A-8 and Annexure A-10,

and has also sought a direction to pay the arrears of

protected pay from 27 •12.1989. By Ainexure a-6 dated

29«5.1995, Dy.FA & CAO (Con), Bilaspur has stated that

the authority under which Rs.l83/- has been granted as

special pay for pay protection to medically unfit person.

He intimated to him that . excess payment w*e.f. 27«12«89

be recovered. Annexure A-6 dated 18 •7.1995 is another

letter from Dy.FA & CAO (Con) requesting urgent action

regarding correct pay fixation of the applicant. Annexure

A-10 dated 3.2.1997 issued from the office of Dy.FAScCAQ
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«3on), Baaspur states that fixation of pay of the applicant

is not entitled to any privaeges to terms of Para 1313

of IREM (196 9 Biition) •

2. It is stated by the applicant that he was appointed

as casual Diesel Mechanic on 1«9»1967 as per letter dated

27 .S# 1987 (Annexure A-l) • He was a so granted tenporary

status w.e.f. 1.9.1988 to the scale of Rs.950-1500 (BPS) .

V*iae working as Diesa Mechanic CEenporary Status), the

applicant was sent for medical examination and he was not

found fit in medical category A-l/B-2. However, he was

found fit for 'C'-one and below category. Aocordin^y^he

was off erred aitemative post of Chowkidar in the scale of

Rs.775-1025 (BPS) as per letter dated 18.4.1990 (Aanexure

A—3) • The learned counsel of the applicant states Idiat

the applicant was getting pey @ Rs.970/— per month at the

time of medical examination. Therefore, his pay in the

lower post of Chowkidar was protected in terms of Para 1313

of IREM« By order dated 15.12.1994 (AnnexuTe A-4)^the

applicant was allowed pay fixation at Rs.787+183 as

^ecial pay with effect from 27.12.1989. It is stated by

the applicant that such pay was paid to him for February

1995 to May 1995, Prom June 1995 his pay was suddenly

reduced to Rs.847/- without any notice or opportunity of

hearing. When this came to the notice of Chief Signal and

Telecom Engineer (Con), Calcutta, he passed order dated

6.3.1995 (Annexure A-5) regarding regularisation of the

pay fixation of the applicant after obtaining approval

of the Head of the Department. According to the learned

counsel of the epplicant, the enployees who are granted

tenporary status in terms of Para 2511 of the IREM (1968

Edition) are eligible to all the ri^ts and privileges

admissible to the tenporary Railway servants. Attention
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was also drawn to the decision of Bon'ble Supreme Court in
the case of Ram KUmar £. ors. Vs. Union of India £. ors.,
1996 (1) aj (SC) 116 for the proposition that there was

no distinction between casual l^our with temporary status

and teirporary Railway servants. He also invited attention
to the decision of Bangalore Bench of this Tribunal in the

case of G.Mahendra Vs. The Airforce Central Accounts U

another in OA NO.383/2001 decided on 11.2.2002, wherein
C\/A/CA-

it has been held that higher wages paid for years|^aid<ien

reduction of pay-sc^e and order of recovery of huge amount

as over payments without giving any opportunity cannot be

sustained. He also placed reliance on the decision of

this Tribunal in OA No .422/2002 in the case of A^ok Kumar

Saxena Vs. Union of India & ors., wherein by order dated

5.8 . 200 2 relying on the decision of Hon'ble Suprone Court

in the case of Shy am Babu verma & others Vs. Union of India

6c others, 1994C27)iffC 121, this Tribunal held that higher

pay scale having been received by the applicant due to no

fault of his, recovery of excess amount cannot be made.

3, The learned counsel for the respondents stated that

the epplicant was engaged as Casual Diesel Mechanic on

1.9.1987. He should have been sent for prescribed Medical

Examination atleast vdiile granting tetrporary status.

However, the Railway Administration granted him tenporary

status with the designation as Diesel Mechanic in scale

of Rs.950-1500 (RPS) on 1.9.1988 without sending for

medical fitness. Subsequently, he was sent for medical

fitness for the post. Such a medical fitness is compulsory

before an employee is regularised in any post.On Medical

Bxamination# he was found unfit in Category A2/B1, However,

he was declared fit in Category C1 and below as per
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certificate of Medical Superintendent dated 29,12.19B9. In

view of this medical report, the applicant was posted as

tecporary status Chowkidar in the scale of Rs«775"*1025/""

(RPS) w.e«f. 1.9.1988. The re^ondents have further stated

that the applicant cannot be granted pay, which Is due as

tenporary status Diesel Mechanic as he was not found

medically fit. According to the respondents, it is not a

suitable case of pay protection, as such protection is

allowed to those who were once declared fit in a particular

Medical category and working in a post when sent for

periodical Medical Examination. The learned counsel stated

that a mistake can be corrected as soon as the same is

discovered. Therefore, the inpugned orders of recovery

Cannot be challenged.

4. we have heard the learned counsel of both the parties,

and have perused the material available on record carefully.

5. In the present case, the applicant was appointed as

casual Diesel Mechanic on daily rated basis w.e.f. 1.9.1987.

He was also granted tenporary status w.e.f. 1.9.1988 in the

scale of Rs.950-1500 (RPS). As per existing instructions

of the respondents, the applicant should not have been

allowed to Join duty withoxit Medical Examination or in any
not

case he sho\ild havg/been granted temporary status without

Medical Examination. He has bean sent for Medical Examination

for the first time after a lapse of more than two years.

The whole controver;^ has dome into existence because of

lapse on the part of the re^ondents. HDwever, without

entering into such a controversy, it may be stated that

the applicant did discharge the functions of casual Diesel

Mechanic before he was off erred the regular post of tenporaiy

Choi^idar In the scale of Rs.775-l025 (RPS) . H© has also
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drawn higher pay-gcale and higher pay fixation in terms

of the orders dated 15.12.1994 (wmexure A-4) of the

respondents* There is nothing on record to suggest that

the ai^licant at any stage mis-represented his Claim or

over payment is on account of any fraud committed by him.

Therefore, it shall only be just and proper not to r^over

any excess amount already paid to him. The Hon'ble Supreme

CJourt in the case of Shyara Babu verma & Ors. Vs. union of

India & Ors.# (1994) 27 AlC 121 have held accordingly.

Howev^, if any amount claimed by the applicant in respect

of a period prior to his regularisation as Ghowkidar, if

not already paid may not becwne payable on ac«>unt of this

order. At the time of hearingr the learned counsel of the

applicant informed that no recovery in pursuance to the

inpugned orders has been enforced so far. We, therefore,
that

direct/no recovery for any over payment as claimed by the

req>ondents for period prior to his appointment as temporary

Ghowkidar in the scale of Rs.775-1025 (RPS) may hhS: be

recovered from him now. At the time of hearing, the learned

counsel for the respondents had raised a preliminary issue

that the applicant has claimed relief for the period

starting from 27.12.1989 and this O.A. has been filed

in February 1998. Therefore, the claim is apparently barred

by limitation. We do not find any merit in this contention,

on behalf of the respondents as it is on account of the

failure of the rei^ondents them®slves that the applicant

was not sent for Medical Examination in time. The applicant

was also granted pay protection with the approval of the

Head of the D^artment vhen he was granted employment as

tenpoTary Ghowkidar. These orders have been issued as

late as in 1995 and the process of recovery has not taken

place even upto the date of filing of this application.
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The ^plicant has never sat idle after receiving the order

of recovery. He not only asked for lenient view, but also

sent for a legal notice dated 05•09,1996 (Annexure A-6},

The ^piicant has also enclosed copy of Note dated 27,3,97

Unnexure A-11), which indicates that the matter was still

under consideration of the re;^ndents. If this note is

taken into account, the present application has been filed

within a year. Therefore, we do not intend to reject the

claim of the applicant on technical ground of delay in

filing this application,

6, In view of discussion in the preceding paragraph,

this application is allov/ed to t he extent indicated therein

without any order as to costs.

(tf/i i
(R,K,Upadhyaya) (N.N^Singh)
Msnber (A<ait«v,) vice Chairman

'MA'

9^na53! H SBclg?,

(l) cST.<;Tr!r HT< ^ ^
^ ̂
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