CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Original Applicaéién No.riOZS éf 2000

Jabalpur, this the 4;*“ day ofg@ié%ﬁ} 2004

Hon'ble shri M.p. Singh, Vice Chairman
Hon'ble Shri Madan pohan, Judicial Member

Nand Kishore shrivas,

aged about 57 years, -}
S/oe. late Snri s.L. Shrivas, : '

Ex-Asstt. Chief Ticket Inspector,
r/o. LIG-227, "B" Sector, Sonigiri,
Raisen Road, Bhopal (M.p.). see Applicant

(By Advocate - Shri s. Paul)

Versus

1. Union of India,
through its Secretary,
- Ministry of Railway,
Railway Board, New Delhi.

2. Chief Commercial Manager (prC),
(Revising Authority), General
Manager's Oftice, Mumbai CsT.,
Mumbai - 400 001.

3. Additional pivisional Railway
o , Manager, Central Railway, DRM Office,
o ' Bhopal (MP). _

4. Senior pivision Commercial Manager,
Central Railway, DRM Office,
Bhopal (MP). cos Respohdents

(By advocate - Shri H.B. shrivastava)

ORDZER

By Madan Mohan, Judicial Member -

By filing this Original Application the applicént has
claimed the following main reliefs
w(ii) set aside the orders dated 15.9.1999

Annexure A-l, 4.11.1999 Annexure A-Z2 and dated
12.10.,2000 Annexure a-3;

(1ii1) direct the respondents to reinstate the
applicant with tull back wages and other consequential
benetfits .

2. The brief facts of the case are that the applicant was

working on the post of Assistant Chief Ticket Inspector

with tﬁi$jii899deﬁts. while working as such the appiicant
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was served with a charge sheet dated 30.8.1994 (Annexure
A-4). He submitted his reply and denied the charges in
toto. Thereafter enquiry officer and presenting officer
were appolnted. Adegquate o?portunity of defence had not
been given to the applicant. As per the‘allegation the
applicaﬂt was caught red-handed while demanding and
accepting bribe of Rs. 50/~ from shri pevendra Birole in
in Compartment No. S~12 of Malwa Express Train No.'4067
Down on 29.,12.1993 between Vidisha and Bina Railway
Station. In support of the said charge sheet certain
documents and witnesses were mentioned. The whole documents
were not supplied to the applicant alongwith the charge
sheet . The main witness i.e. the Complainant Shri Devendra
Borle, did not enter the witness box nor deposeda his
independent
statement. No other/witnesses also entered into the
witness box. The CBi ofticers entered in the witness box
and made their statements. only one independent witness
Shri Rajendra shinde deposed his stétement. The perusal of
the statementbshows that he has not supported the story of
the prosécution and narrated a new story which was not a
subject matter of the charge sheet. Rest of the witnesses
were the officers/employees of the CBI who had no other
option but to support the story of the prosecution. The
statement of Shri S.K. Tiwari shows that he was not a
independent witness and alleged by the prosecution. But the
enquiry officer came to the conclusion that the charges
against the applicant are found to be proved.. The applicaut
submitted nis written statement of defence, wherein he has
brought to the notice of the enquiry officer that if the
complainant who alleged to have 6ffered brive to the
officer is not examined then no charge can be said to have
been established. There was no evidence at ail against the

applicant in t departmental enquiry. The enquiry officer
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without giving adequate reason as to why the defence of
the applicant is not trustworthy held in the enquiry repox
that the applicant was guilty. The applicant suomitted nis
representation against the enquiry officer*s report. But
the disciplinaty authority without considering the defence
of the applicant against the report of the enquiry officer
‘ from service
inflicted the punishment of compulsory retirement/on the
applicant vide order dated 15.9.1999 (Annexure A-1).
Against this order the applicant preferred an appeal which
was réjected vide order dated 4.9.1999, without assigning
any reason. Against the said order of the appellate
authority, the applicant preferred a revision petition
and which was also rejected by nch-speaking order oy the
revising authority on 12.10.2000. Aggrieved by this the
applicant has approached this Tribunal claiming the

aforesaid reliefs.

3. Heard the learned counsel for the parties and perused

the records carefully.

4. It is argued on behalf of the applicant that the main
witness i.e. the complainaht shri Devendra Borle was not
produced before the enquiry officer while he was necessary
to prove the charge.»The witnesses of the CBI were examined
and they supported the version of the resbondents as they
were bound to support it. one passengef i.e. Shri Rajendra
Sninde, nas not supported the case of the respondents and
he has established a new‘case which is beyond the case of
the respondents. The statement of Shri s.K. Tiwari, who
was hot a independent witness cannot be relied upon.The
learned counsel for the applicant has drawn our attention

towards the judgment of the Hyderabad Bench of the

Tribunal in the case of 8k. Abdul Salam Vs. The bDivisional

B~
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Railway Manager, S.C. Rallway, Guntakal & Ors. The

Tribunal has held as under

# (aA) Indian Railway Vigilance Manual-paras 704 & 705~
Removal-Order of removal from service issued on the
charge of demanding and accepting bribe-Challenged-
Two gazetted officers of the department are not taken
as independent witnesses at the time of conducting the
departmental trap-Test check memo was not signed by
the decoy check passenger-Evidence given by the deferce
witness ignored-Independent witness never claimed that
he had seen the applicant demanding and accepting
money from the decoy passenged-Mandatory procedure
prescribed under paras 704 and 705 not followed-
Recorded GC Notes. indicated in the test check cannot
be accepted as a proper currency notes and authority
to book the applicant under corruption-gntire
proceedings vitiated-order of removal from service
quashed-Reinstatement with all consequential benefits
including arrears of salary ordered.

(B) Indian Railway Vigilance Manual-pParas 704 and 705-
Departmental Traps-Corruption-vigilance check by the
Railway authorities-Procedure under paras 704 and 705
of Indian Railway Vigilance Manual is a mandatory one
and must be followed while laying trap.”

5. In reply the learned counsel for the respondents
argued that the complainant Shri Devendra Borle did not
appear in the enquiry inspite of all efforts having made
to ensure his attendance. Several letters were issued to
him on the addreés given in the complaint by registered
AD as well as search was made by deputing staft to meet
him. So far-as ‘the withesses 6f the CBI team is concerned,
they supported the version of the respohdents and stated
against the applicant. Hence mere on the ground that they
were members of the CBI team, their statements before the
enquiry officer should not be disbelieved. One shri
Rajendra sShinde has also stated in his statement that the
applicant also demanded bribe from him. Shri géi: Tiwari

RV Ianl e
was in vigilance team of UCQO Banky Bhopal. He enuncdiated

ey L.«Mmuu,zﬂ [ —
the currency notés.: These emunciated notes wererecovered
from the possession of the applicant and these noteés were
produced during the enquiry proceedings. Demanding and

acceptance of bribe had been proved. So far as the ruling

Qz///////



cited by the applicant is concerned, the learned counsel
for the respondents has drawn our attention towards the
judgments of the Hon'ble Supreme Court in the case of

Lalit Popli Vs. Canara Bank and others, (2003) 3 scc 583,

wherein the Hon'ble Supreme Court has held that."D. Service
Law - Depaftmental enquiry ~ Nature of proof required -
Preponderance of probabilities and some material on record
are necessary to arrive at a conclusion about guilt of the
delinquent - Technical rules of evidence not applicable =
Criminal proceedings compared. E. Constitution of India -
Art, 226 -~ Judicial review - Findings arrived at in
disciplinary proceedings and punishment inflicted on
delinquent employee on that basis - Scope of judicial
review of High Court under Art. 226 - High Court does not
act @s an appellate authority - Service Law - Departmental
enquiry - Jugicial review." He has also d@rawn our atten
tion towards the judgment of the Hon'ble Suprene.Cour‘t in

the case of Regionaq_ Managér, UPSRIC,, Etawah and Others Vs.

Hoti Lal and another, (2003) 3 SCC 605, wherein the Hon'ble

Supreme Court has held that "Service Law - Mi'sconduct -
Penalty/Punishment - Scope of judicial review of - Test of
pr0portionality - Held, is very limited and restricted to
exceptiona; casés ~ The court must give reasons for holding
the punishment to be not commensuraté with fhe cdarges - A
mere statement tﬁat the punishment was disproportionate, -
would not suffice -~ Not only the amount involved, Eut the
menta]__ set-up,', the type of duty and similar relevant
circumstances have to be taken into consideration to decide
the proportionality of the punishment -~ If the charged
eaployee holds a position of trust where honesty and

integrity are inpbuilt requirements of functioning,: held, the

matter %ﬁtﬂ.d}ﬂeﬁlt with iron hands and not leniently -~
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Hence, termination of the service of a bus conductor for .
carrying ticketless passengers in the SRIC bus, upheld -
That such misconduct had caused to the State only a loss of

Rs. 16, inconsegquential,®

v6. We have given careful consideration to the rival
conteiitions'made on béhalf of the parties, perused the "
departmental records of the respondents and we find that
the main witness i.e. the complainant Shri Devendra Borle
could not be produced c’iuring the departmental enquiry,!
because all efforis have been made by the respondents to
ensure his attendance by issuing several letters by
registet‘éd AD as well as search was made by deputing staff
to meet him, Hence it cannot be said that the respondents
deliberately did not profuc.*.e/zf. the complainant during the
departmental enquiry. We also find that many other respon-
sible witnesses were prodiced during the enquiry who were
Government employees and not passengers, but mere on the
ground that they were the Government employees i.e. the
manbers of the vvigiJ_.ance tedm, their statement cannot be
disbelieved. Shri S.K. Tiwari, {i.) himself mu;;ei‘%aiehﬁ.the
' \_The same ¥_ ) '
currency notes,/were recovered from the pos session of the
applicant and these currency notes were also produced
during the enquiry proceedings. We also gone through the
paras 704 and 705 of the Ingian Railway Vigilance 1~'1anuél.
In para 705 it is provided that the investigating officer/
.ﬂlspeC‘mr should arrange two gazetted officers from Railways
- to act as independemt witnesses as far as possible. However,
in certain exaeptiona; cAses Where two gazetted officers
are not available immediately, the services of non-gazetted
staff can be utilize;i\\.?th\e rulings cited by the respondents
the hor_l’ple &ipre’ne Court has held that technical rules of

evidence are not applicable and if the charged employee

holds & position of trusk-where honesty and integrity are

P



inbuilt requirements of functioning, the matter should be

dealt with iron hands and not leniently. = ool

7. Coming to the conclusion, we are of the opinion that
the applicant has failed to prove his case. Accordingly, the

Original Application is dismissed. NO costse

(Magan Mohan) . (floPe Singh)
Judicial Member Vice Chaiman
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