
V
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O r i o i n a l  A p p l i c a t io n  No. 969 o f  2PQj.

D ab a lp u r , t h i s  th e  day o f  2004

H on 'b le  Shri M.P. S in g h ,  Uice Chairman 
H on*ble Shri Radan Wohan, J u d i c i a l  Keraber

Yohannan K u tty ,  aged about 49 y e a r s ,  
Upper D iv i s i o n  C le r k ,  s/o. l a t e  Shri  
G» V argh ese ,  r / o .  1 3 5 / 2 ,  Uidhya N agar, 
GCF E s t a t e ,  Jabalpur

(By A dvocate -  Shri S .  P a u l)
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Union o f  I n d ia ,  
th rou gh  i t s  S e c r e t a r y ,
P U n is try  o f  D efence ( P r o d u c t i o n ; ,
New Delhi'*

Chairroan/OGOF, Ordnance F ac to ry  -  
B oard , lO -A , Shahid Khudiram Bose 
Marg, C a lc u t ta  -  700 0 0 1 ,

General M anager, Gun C arr iage
F a c t o r y ,  J a b a lp u r .

4 .  S h r i B. Bandopadhyaya, J u n io r  
Uorka M anager/PP, Gun C arr iage  
f a c t o r y ,  J a b a lp u r .

(By Advocate -  S h r i S .A . Dharrnadhikari)
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Bv ftodan Flohan. J u d i c i a l  rQembeii -

By f i l i n g  t h i s  O r ig in a l  A p p l i c a t i o n  th e  a p p l i c a n t  

h a s  c la im e d  th e  f o l l o u i n g  main r e l i e f s  S

« I I .  s e t  a s id e  t h e  p u n i^ m e n t  o r d e r  d ated  1 . 3 ,2 0 0 0
Annexure A-1 and th e  a p p e l l a t e  o r d e r  d a te d  3 1 - 7 -2 0 0 0
Annexure A -2 ,

I I I ,  c o n s e q u e n t ly  d i r e c t  t h e  r e s p o n d e n t s  t o  provicfc 
a l l  c o n s e q u e n t i a l  b e n e f i t s  t o  the a p p l i c a n t  a s  i f  t t e  
impugned d i s c i p l i n a r y  p r o c e e d in g s ,  ch arge  s h e e t  and 
s u s p s n s io n  order are  n ev er  p a ssed  a g a i n s t  th e  
a p p l i c a n t ,

lU ,  command th e  r e s p o n d e n t s  to  p rov id e  a l l  o t h e r  
c o n s e q u e n t ia l  b e n e f i t s  a r i s i n g  t h e r e t o , ”

2 .  The b r i e f  f a c t s  o f  t h e  c a se  are t h a t  th e  a p p l i c a n t  

i s  p r e s e n t l y  w ork in g  as  Upper D i v i s i o n  C le r k .  The
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a p p l i c a n t  u a s  i n i t i a l l y  a p p o in te d  a s  Lower D i v i s i o n  Clerk  

on 15",12.1971 . In the y e a r  1979 th e  a p p l i c a n t  u a s  

i n f l i c t e d  u i t h  a minor punishm ent o f  s to p p a g e  o f  one  

i n c r e m e n t  w ith o u t  c u m u la t iv e  e f f e c t .  While u o r k in g  on th e  

p o st  o f  Upper D i v i s i o n  C le r k ,  the a p p l i c a  nt u a s  served  

u i t h  a ch a rg e  s h e e t  under Rule 14 o f  CCS(CCA) R u le s ,  1 9 6 5 .  

He su b m itted  h i s  r e p ly  d e n y in g  the c h a r g e s  i n  t o t o .  The 

a p p l i c a n t  u a s  p la ced  under s u s p e n s io n  and th e  same u a s  

f o l lo w e d  by th e  a f o r e s a i d  ch a rg e  s h e e t .  In the departm ental  

en q u iry  o n ly  one w i t n e s s  e n t e r e d  th e  w i t n e s s  box on b e h a l f  

o f  the p r o s e c u t io n  i . e .  D r. S .  T iw a r i ,  Short Term M edica l  

O f f i c e r .  The Doctor c a t e g o r i c a l l y  d e p o se d  b e f o r e  th e  

en q u iry  o f f i c e r  i n  the s ta te m e n t  th a t  a l th o u g h  th ere  u as  

a s m e l l  i n  th e  e x p ir e d  b r e a th  o f  th e  a p p l i c a n t ,  he was 

f i t  f o r  the d u t i e s  and was not i n  i n t o x i n a t e  c o n d i t i o n .  Hb 

f u r t h e r  a d m it te d  th a t  th e  a p p l i c a n t  was f i t  fo r  duty  on

1 2 . 5 .1 9 9 9 .  The e n q u ir y  o f f i c e r  prepared h i s  r e p o r t  on

3 0 . 1 1 .1 9 9 9 .  The a p p l ic a n t  su b m itte d  th a t  i n i t i a l l y  an 

e n q u ir y  r e p o r t  u a s  p repared  by th e  r e s p s n d e n t  No. 4 i n  h i s  

oun h a n d w r i t in g ,  u h e r e in  he found th a t  the c h a r g e s  a g a in s t  

t t e  a p p l i c a n t  a r e  not e s t a b l i s h e d .  The r e p o r t  was 

submittedfay th e  resp on d en t No. 4 t o  th e  r e s p n d e n t  No. 3 

and the r e sp o n d e n t  No. 3 d i r e c t e d  th e  resp o n d e n t  No. 4 to  

a l t e r  th e  r e p o r t  and h o ld  t h a t  the a p p l i c a n t  i s  found to  

be g u i l t y  o f  th e  ch a rg es  a l l e g e d  a g a i n s t  h im . On the  

d i c t a t i o n  o f  r e sp o n d e n t  No. 3 th e  resp o n d en t No. 4 h a s  

prepared  a sub seq u en t r e p o r t  u h e r e in  the c h a r g e s  on th e  

b a s i s  o f  some u i t n e s s e s  u ere  found t o  be e s t a b l i s h e d .

The a p p l ic a n t  u a s  s e r v e d  w ith  a , n o t i c e  a lo n g u i th  the  

r e p o r t  o f  the en q u iry  o f f i c e r .  A g a in s t  th e  r e p o r t  o f  th e  

e n q u ir y  o f f i c e r  t h e  a p p l i c a n t  p r e fe r r e d  a r e p f f i s e n t a t io n  

Annexure A -9 .  The d i s c i p l i n a r y  a u t h o r i t y  t h e r e a f t e r  

i s s u e d  the impugned o r d e r  d a te d  1 . 3 . 2 0 0 0 ,  uhereby a
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punishment o f  r e d u c t io n  o f  pay by tu o  s t a g e s  f o r  one 

y e a r  u i t h  c u m u la t iv e  e f f e c t e d  was i n f l i c t e d  on the  

a p p l i c a n t .  F e e l in g  a g g r ie v e d  u i th  the o r d e r  o f  the  

punishment th e  a p p l ic a n t  p r e fe r r e d  an a p p e a l  to  th e  

resp o n d e n t  No. 2 on 2 5 . 3 . 2 0 0 0 ,  The a p p e a l  u as  a l s o  

d is m is s e d  by a n o n -s p e a k in g  o rd er  on 3 1 . 7 . 2 0 0 0  (finnexure  

A ~ 2 ). A g g r iev ed  by t h i s  th e  a p p l i c a n t  h a s  f i l e d  t h i s  DA 

c la im in g  t h e  a f o r e s a i d  r e l i e f s .

3 .  Heard t h e  le a r n e d  c o u n s e l  f o r  t h e  p a r t i e s  and 

perused  th e  r e c o r d s  c a r e f u l l y .

4 , The le a r n e d  c o u n s e l  fo r  th e  a p p l i c a n t  argued  th a t  

t h e  charge d ie e t  d a ted  2 5 .5 .1 9 9 9  u a s  i s s u e d  t o  th e  

a p p l ic a n t  u i t h  th e  a l l e g a t i o n  t h a t  w h ile  d i s c h a r g in g  h i s  

o f f i c i a l  duty t h e  a p p l i c a n t  uas found i n  th e  c o n d i t i o n  o f  

i n t o x i c a t i o n  o f  l i q u o r .  But a c c o r d in g  to  the s ta te m e n t  o f  

Or. S .  T iu a r i  r e c o r d e d  on 2 8 .9 V 1 9 9 9 ,  he h as  s t a t e d  th a t  

the a p p l ic a n t  u a s  w orking n orm ally  and i n  th e  l a s t  

q u e s t io n  he h a s  a d m it te d  th a t  t h e r e  a r e  so many A urvedic  

m e d ic in e / t o n i c  i n  uh ich  a l c o h o l i c  c o n t e n t s  a re  h ig h  and 

i f  i t  i s  consumed j u s t  m e d ic a l  e x a m in a t io n ,  t h e r e  may be 

some a l c o h o l i c  s m e l l  i n  e x p ir e d  b r e a t h .  I t  u a s  f u r t h e r  

argued  on b e h a l f  o f  th e  a p p l i c a n t  t h a t  the a p p l ic a n t  had 

ta k e n  one A u rv sd ic  m ed ic in e  one day b e f o r e  th e  sa id  

i n c i d e n t  on 1 2 ^ 5 .1 9 9 9 .  The s a id  s m e l l  u as  th e  outcome o f  

t h i s  A u rved ic  m e d ic in e .  A cco rd in g  t o  th e  s ta te m e n t  o f  t h e  

o f  th e  Dr. S .  T iu a r i  he u a s  n ot in  a i n t o x i n a t e  cond ition*  

He f u r t h e r  argued th a t  th e  e n q u ir y  o f f i c e r  had e x o n e r a te d  

him from the s a id  c h a r g e .  But t h e  d i s c i p l i n a r y  a u t h o r i t y  

changed i t s , v i e u  and d i r e c t e d  th e  en q u iry  o f f i c e r  to  

a l t e r  th e  r e p o r t  and hold  th a t  t h e  a p p l ic a n t  i s  found to  

be g u i l t y  o f  th e  c h a r g e s  a l l e g e d  a g a in s t  h im . Hence th e  

e n q u ir y  o f f i c e r  su b m itte d  h i s  su b seq u en t  r e p o r t  to  th e  

d i s c i p l i n a r y  a u t h o r i t y  a g a i n s t  t h e  a p p l i c a n t  and on uh ich

V
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th e  a l l e g e d  a c t i o n  u as ta k e n  by th e  r e s p o n d e n t s .  This i s  

a g a in s t  the l a y  and not d e s ir e d  from aich  s s n i o r  a u t h o r i t y  

and r a th e r  i t  seem s to  be m a la f id e  a c t  a g a in s t  th e  

a p p l ic a n t *

4 .  In r e p ly  th e  le a r n e d  c o u n s e l  fo r  t h e  r e s p o n d e n ts  

argued  th a t  Or . S .  T iu a r i  h a s  c l e a r l y  s t a t e d  t h a t  

symptoms o f  U lc o h o l  i s  p r e s e n t  i n  th e  b r e a th  o f  the  

a p p l i c a n t .  Hence i t  cannot be j u s t i f i e d  t h a t  he sh o u ld  be 

h e ld  in  f i t  c o n d i t io n  t o  d i s c h a r g e  h i s  d u t i e s #  An etnployee  

can n ot be p e r m itte d  to  uork i n  th e  s t a t e  o f  i n t o x i c a t i o n .  

He f u r t h e r  argued th a t  th e  d i s c i p l i n a r y  a u t h o r i t y  h as  

never  a sk e d  th e  en q u iry  o f f i c e r  t o  a l t e r  h i s  r e p o r t  and 

t o  prove th e  a p p l ic a n t  a s  g u i l t y  o f  th e  c h a r g e s .  In t h i s  

re g a r d  t h e  argument advanced  oh b e h a l f  o f  t h e  a p p l ic a n t  

are  o u t  o f  r e c o r d .  The le a r n e d  c o u n s e l  for  t h e  r e s p o n d e n ts  

a l s o  argued  t h a t  th e  a p p l i c a n t  u a s  m e d ic a l ly  exam ined and  

t h a t  th e  D octor h as  deposed  t h a t  a l c o h o l i c  s m e l l  u as  

coming ou t from th e  b r e a th  o f  th e  a p p l i c a n t ,

5'. Ue have g iv e n  c a r e f u l  c o n s id e r a t i o n  to  th e  r i v a l

c o n t e n t i o n s  o f  th e  p a r t i e s  and ue f in d  t h a t  i t  i s  not

d i s p u t e d  t h a t  th e  s m e l l  o f  l i q u o r  u a s  coming ou t from  th e

b r e a th  o f  th e  a p p l i c a n t .  I t  i s  a d m itted  e v e n  by the

a p p l i c a n t .  B'tjt i t  i s  argued  on b e h a l f  o f  t h e  a p p l ic a n t

t h a t  th e  a p p l i c a n t  h as  Used one A urved ic  m ed ic in e  one day

b e fo r e  the s a id  i n c i d e n t  i . e .  on 1 2 , 5 , 1 9 9 9 .  I t  seems to  be 
'^becau se

not p o s s ib le ^ e v e n  i f  i t  i s  a c c e p te d  th e n  th e  a p p l ic a n t  

m ight have consumed th e  a l l e g e d  m e d ic in e  i n  a very h igh  

q u a n t i t y  and e v e n  t h a t  s m e l l  o f  t h a t  a l l e g e d  r a d i c i n e  u a s  

c o n t in u in g  d u r in g  h i s  o f f i c i a l  h o u r s  u h ich  u as  not  

p e r m is s ib l e  a t  a l l ,  though i t  may k e e p  th e  ;a p p l i c a  rt i n  

more b e t t e r  c o n d i t i o n  t o  d i s c h a r g e  h i s  d u t i e s *  So fa r  a s  

th e  o rd er  p a ssed  by the d i s c i p l i n a r y  a u t h o r i t y  he had
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n ev er  ask ed  th e  e n q u ir y  o f f i c e r  to  change h i s  r e p o r t  and

subm it th e  same a g a i n s t  th e  a p p l i c a n t ,  Ue have peru sed
i

Annexure R-2 d ated  2 4 .1 2 ,1 9 9 9 ,  in' which th e  d i s c i p l i n a r y  

a u t h o r i t y  h a s  not a sk ed  the en q u iry  o f f i c e r  t o  change h i s  

r e p o r t  and t o  subm it a r e p o r t  f i n d i n g  th e  a p p l i c a n t  g u i l t y  

f o r  t h s  s a id  ch a r g e s*  In t h i s  c a s e  ue a l s o  f i n d  t h a t  Or#

5 .T i u a r i  has a l s o  e n t e r e d  i n  th e  w i t n e s s  box and he has  
V a  Icoho l i  c

s t a t e d  t h a t  / s m e l l  u a s  coming o u t  from t h e  b r e a th  o f  the  
~  \ b y _ ^ t h e  Hon*ble Supreme Court

a p p l i c a n t .  I t  i s  s e t t l e d  T e ^ l  pro p o s i t  i o n / t  hat th e

C o u r t s /T r ib u n a ls  cannot r e a p p r e c ia t e  th e  e v id e n c e  an d  a l s o

cannot go i n t o  the  quantum o f  punishment u n l e s s  i t  shocks

the c o n s c ie n c e  o f  the C o u r t s /T r ib u n a ls .

6 ,  A c c o r d in g ly ,  ue a r e  o f  th e  o p in io n  t h a t  th e  O r ig in a l  

A p p l i c a t io n  i s  u i t h o u t  any m erit  and. i s  l i a b l e  to  be 

d i s m i s s e d .  Ue do so a c c o r d i n g l y .  No c o s t s .

%
(Pladan Plbhan) ( n . P .  S in g h )
3 u d i c i a l  TOTffBer l / ice  Chairman
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