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By M.P.Sinohy v<re Chairman -

AS the issue Involved in .n the four aforementioned
OAS is common end the facts Involved A grocds raised are
identical, for the sake of convenience, these OAs are being
disposed of by this conraon order,

»cre earlier working In „ana Cas^/Oandakaranva Project and they
".re declared surplus. Subseguently they were redeployed with
the respondents. They were eHr,4 si s:
Promotion (for short -oiBp.) .nd BCR "
oi id years ana 26 years of .r . °°
OAS they have come . P"Pectlv.ly. m thesey nave come against the a:;t±on s-a.
granting them the benefits of b® ^ ^^^Pondents massumption of .e charge ,„d not froTre dTe dTe."" ''''
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1  M.. earlier Wcis3« The<jie»tlon involved lu these cases £ %»hether the
services rendered by the applicyjits In Mana Canp/ DandaJcaranya
Project woULd be taken Into ccnslderatlen for grant ef
the benefits of OSBPABCR.Xhe Issue has been settled by
the Hon'ble Supreme Court in the case of Dwiien

Vs.tfnlon of Ind^a |nH anofiier. 1993 (6)SCALE583 - 1
AIR 1999 SO 598.ln the said case,their Lordships have held
that the past service of the appellants Is to be counted
for the limited purpose of eligibility for conputing the
nund^er of years of qualifying service to«able them to claim
the higher grade under the scheme of time-bound promotions.
Certain employees had also approached this Tribunals in
OAs Nos.304 to 306 of lOQQ^m,- noOf 1999,^rpt,G,RoY ft nr^ Vs.Union of

l«ld ao«. by th. AP.X Court In the cae. of Cllen Ch.n^.,
SIISSS. (Supr.) .hall be^ally appUcabl. to the applicant,
in thoae ca.e. and th.y .hall h. granted all larful
consequential benefits,

<• For the .aka of convenience. »e are dealing with the
fact, narrated In OA 329/01. The «,pllcant Blehnu Fade Sanyal
wa. an ea^loyee of Mana CaMp and wa. working a. 000 w.e.f,
11.6.1965.He wa. declared .urplu. Kkl redeployed with the'
reepondent. w.e.f .ia.7.1980 a. oOC.Me wa. ellgiii. for grant
of OTBP and BOB proiootlon on oonpletlon of 16 year, and 26
year, of .erflc. re.pectlvely. A. the applicant wa. elMllaeiy
eltuated a. the appellant, before th. Hon-bl. Supreme Court
1» the afor..eentlon« caee. he war given OTBP w.e.f.g.g.iggg
"• ea of 28.7.1996 after counting hi. .ervlce. rendered In
.  ̂ —
8 BCR promotioiv^ However, the resoonden^- h

™a » a . respondent, have Issued another^ order dated 19.1.2001 (Annexure-^g, whereby It 1. .tated

tcVe dr:;.ri -—
—i: ::L7.rr•rrear. pain fcr the .aid peril !

"=eyer,d. it l. .teted
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by the applicant that before passing the in^sugned order of

recovery no opportunity of hearing has been given to him.

Aggrieved by this he has filed this OA.

4.1 The respondents in their reply have stated that

the past service rendered by the applicant in the Rehabilitatioa

Department was counted for the purpose of OZBP/BCR promotion

based on the law laid down by the Apex Court in the case of

Dwiian Chandra Sarkar (supra) and necessary orders to that

effect were issued by respondent no.l vide order dated 30.8.2000

(Annexure-A-4).Accordingly# the applicant was given benefit

of OTBP from 9.9.1992 vide order dated 25.9.2000(Annexure-A^5).

He resumed the duty on promotion under OTBP scheme on 29.9.2000

(Annexure-A-6).The pay of the applicant was also fixed under

FR 22(1)(d)(i) in higher scale of Rs.1400-2300 on promotion

under OTBP scheme and accordingly arrears were paid. Subsequently

the applicant was also given next promotion under BCR scheme

after confuting past service rendered by him in Department of

Rehabilitation vide order dated 25,9.2000 notionally from

9.9.1992 as the said promotion is effective only from the date

of assumption of charge being such promotions are on functional

basis. Accordingly# no arrears shall be payable for the ps.ricd

from 9.9.1992 to the date of actual assumption of duties of

higher post. The applicant assiumed the duties of higher post

only on 29.9.2000. As per the clarification issued by the

respondent no.l vide letter dated 11.3,1991(Annexure-R-1) the

promotion is on functional basis and it is effective only from

the date of actual promotion. Therefore# the applicant is not

entitled to any arrears of pay and allovjances for the period

from 9.9.1992 to 28.9.2000. However# while preparing t:he hill

for claiming a rrears of pay and allowances# ttie instxuctions

were not followed and the applicant was paid the full monetary

benefits of the OTBP/BCR promotions. Since ihe promotion under
BCR scheme to applicant was only on notional basis# he is not

entitled to arrears of pay for th.t period. However# vihen the
anomaly was noticed# the order of BCR promotion was reviewed

and corrected vide order dated 19.1.2001 wherein it was clearly

mentioned that no arrears shall be payable for the period from
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9 9.1992 to the date ot lltU'eee-hptlon of B=R pro«.aon I.e.
29.912000 add the arreare paid for tl.e eaid period were directed
to be recovered from the apiaicant#

4.2 Heard the learned counsel for the parties. The learned
clunsel for the respondents has submitted that as per the letter
dated il,3.1991(Annexure-R-l) the date of effect of promotion
under BCR Scheme in the case of the applicant vd.ll be from the
date of assumption of charge as the promotion was functional. He
has drawn our attenUon to clarification No.l3 issued by the
said letter dated lli3.1991 which reads as under-

"13 Date of effect of promotion iFrom the date of assumption
SShIr date of completion of charger.aa the promotlo.e
of 26 years or date of are functional •
assumption of charge

The learned counsel Eas contended that in view of the aforesaid
clarification,the pay of the applicant is to be fixed from rhe

date he assumed the charge,Since tie applicant v;as paid the

arrears from the date of notional promotion,the same is required

to be recovered from him.

4.3 On the other hand,the learned counsel for the applicant has

drawn our attention to the decision of Dwijan Chandra Sarhar(Suprj
vjherein it has been held that on BCR promotion the pay fixation

of the Government servant is required to be done from the date

he has completed 26 years of service. In para 21 of the sa.ld
judgment.their Lordships have further held as under-

"21.In our view,the Tribunal was in error and its order is
set aside,The appellants vdll be entitled to the higher
grade from the dates they completed 16 years of service
computing the same by taJtLng into account their past; service
in the Rehabilitation Department also along with tthqservlce
in the P&T Department,They will be so entitled as long as
they remai.ned in tire post of Assistant and till their normaJ.
promotion to a liigher post according to Rules.The difference
between the emoluments in the grade as due to them and
amount wiiich v/as actually paid to them shall be computed and
be paid vdthin a month from the date of this order".

anFrom the reading of the above findings, it is clear that a

employee is entitled for the benefi., of OTBP from the date it

v;as due. The contention of the learned counsel of the reapondc

that the applicant is not entitled for BCR promotion from

the date of completion of 26 years and he is entitled for

the Said benefit only from the date he assumed charge of

'^e post, as the post being a functional post, is not correct.

Contd,,,.,5/-
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He has dravm our attention to the .letter-dated 18,3vl992

(Aimexure-Rj/4}Issued by the Sovt.of India#Department of

Telecom#New Delhi in which reference is also made to the

letter dated 11.3.1991 by which clarification regarding the

date of effect of promotion wcs given»Para{B) of the said

circular speaks as under -

"(B) As per instructions contained in para No.12
of letter No,27-6/90-lE.II dated 11.3,1991#the
following clarifications on various designations
were given with reference to the stage of entry
in the Cadrest-

STAGE OF ENTRy GRADE ALLOTTED

i) Initial entry i.e. Basic Grade Grade-I
ii) OTBP scale Grade-II

iii) BCR Scale Grade-Ill
iv) 10?4 of posts in BCR pay scale

to be placed in the pay scale
of Rs.2000-3200 Grade-IV

Para 2(111) of the said letter reads as under -

"Supervisorv Dutiesi
Ottides in erade-lV in the cadee of TOA(Gener al)»
TOA (Phones),TOA (Telegraph) ,TOA(Telegraph/General)
will perform supervisory duties without any extra
remuneration or allowances. In case of non-availabi
lity of Grade-IV officials the supervisory duties
*'«}■ by the senior most Grade-Ill

in Grade-Ill in the station declines, tho next
below official in the station will perform
supervisory duties".

It is,therefore, clear that only Grade-IV persons placed
in the scale of Rs.2000<»3200 were treated as supervisory
officers and the post in the BCR promotion under Grade-Ill

is not a supervisory post.

5. We have considered the rival contentions of the
parties. It is an admitted fact that the applicant has been
granted BCR promotion from 9,9.1992. The pay of the applicant
in the higher grade has been fixed from

this date and he had been granted the arrears of pay also.
The issue relating to grant of higher scale of pay has already
been settled by the Hon'ble Supreme Court in the case of
Dwijan Chandra Sarkar (supra) . :tibxr30oor3c Tthe department has
issued clarification vide their letter dated 11.3,1991

(Annecure-R-1) which states that BBR promotion on completion
of 26 years of service will take effect from the date of

assumption of charge as the promotions are functional.
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However, we find another letter Issued by the department

dated 18 #'31^1992 (Annexure-ECr/i) vhich Is supersession of

earlier letter dated 11.3.1991 that BCR scale falls in

/ Orade-ili which is not a supervisory and functional post);^

The Supervisory and functional posts are in Grade-IV which

are in the scale of R3'<»^2000«*3200 and,therefore, the contention

of the learned counsel for the respondents that the date of

effect for BCR promotion wLll be from the date of assumption

of charge being functional post is not correct and is rejected.

Even in the letter dated 16;il0.1990 it has been emphasised

by the department that DPC should be held in advance and the

promotion should be granted on due dates i.e. on 1st January/

1st July of the relevant year.A similar issue was involved in

the case of Shrikant Pandev & 3 others Vs.union of IhaIa & ora.

O.A.No.159 of 2000 decided by this Tribunal oh 9.3.2004,paras

6 and 7 of the said order are reproduced as under-

"6. We have very carefully considered the rival
contentions made on behalf of the parties and we find

benefit of BCR was introduced by the Department
vide its order dated 16th October,1990.The instructions
contained in this order dated 16th October,1990 provide
that cadre review should be held in a half yearly

January and 1st July of the year
and it should also be held well in advance for the

cS? July. 1994 so as to
26 vLro completed

dates. In otherwords the instructions contained in the aforesaid
letter provide that the DPC slioSld be teia tta.
so that the benefit of BCR could be olvSMrie^.^on the cxuclal dates i.e. tbe"d;te\?'ScS thfpSar'

hold the DPC and ^ respondents to™ade J eSprSt- eTcor :roVtrp?r: of
the date they have con^pleted the 26 years of service.

Ihe ?SpoSeSra^e®directS^t^°qrtj?'^r and
to all the four applicants whn f ̂ ®nefit of BCR
in service from the cruclnl d i-o ? completed 26 years
1st July of the relevp,n^ i.e.from 1st January/
16th October, 1990. " a^^pin terms of the order dated

in View of the facts and circumstances discussed above,
ar. Of tho oonsldsred vla„ that the ban.flt nf acR pro^oUon

to the applicant Is to be given from the due date.

Contd.,,7/-

6.

we
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t ?♦ For the reasons recordsd, the OA 329/2001 is allowed;

AS the other OAs 898/2000, 278/2001 and 520/2001 are similar

they are also allowed. The respondents are directed to grant
the BCR promotion to the applicants from the due dates with

all consequential benefits. Recoverieis.if any, made from the

applicants be refunded back to .±em. The respondents are

directed to comply vdth the aforesaid direcUons within a
period of four months from the date of communication of
this order;

8. A copy of this order be placed in OAs278/2001, 898/2000
and 520/2001,

9. The Registry is directed to always enclose a copy of
memo of parties of all the aforesaid OAs - OAj 890/2000 and
278.329 and 520 of 2001, at the Ume of issalng oertified
copies of this order to the parties.

10. In the facts and ciromist-nces of a,a case,, the cni-..-
in all the four OAs are directed to tear :,holr ovm costs.

Uh UL
Judicial Memi:)er

Vicn Chairma»u

rkv.


