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order

Mr. shanker Raju, Member (j)..

This common order disposes of OA-859/2002.
CCP-79/96 and also MA-233/03 in OA-79/9S being
inter-linked and having common questions of fact
and law.

2 • Applicant being aggrieved by an order passed
by the respondents on 23.6.94 imposing upon him a
penalty of compulsory retirement approached this
court In OA-79/96. By an order dated 14.12.2001
as the learned counsel for applicant restricted

his arguments to only one legal issue of not acceding
to his request for change of Enquiry officer the other
merit contentions have not been dealt with. The

penalty orders have been set aside with direction to

respondents to re-instate applicant and with liberty
to conduct further enquiry from the stage immediately
after the issue of the charge-sheet with regard to
the observations.made therein, it was further directed
that orders for conducting further proceeding should
be issued within two months from the date of receipt
of the copy of the order and proceedings thereafter

be completed in about six months* time.

this backdrop through cp-59/2 002 it is

contended that as respondents have not con^jleted the

enquiry within the stipulated period they are liable
to be dealt with in accordance with law.

OA-859/2002 applicant restricted his

claim for quashing of the chargesheet dated 13.2.92

V  on the ground that respondents have acted arbitrarily
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and are pre-determined to punish applicant and having
failed to complete the proceedings within six mcnths
from the date of Issuance of their order of re-l„ltlatlng
the enquiry the respondents have no jurisdiction to
proceed further and In absence of any permission by the
court or extension of time to complete the enquiry
the chargesheet and the further proceedings are without
jurisdiction and are liable to be set aside.

in MA-233/2003 respondents have sought grant of
alx months, more time to cc^iete the proceedings and
to comply with the directions contained In the order
aated 14.12.2001. It Is stated that although there are
no positive directions to complete the enquiry within
a period of six months, as the observation of the court
la to complete the enquiry In about six months time and
in absence of any observation as to abatement of the
proceedings after afflux of sk. months, time the delay
n  Of enquiry Is attributable to applicant

la also in administrative exigencies, as applicant
represented for change of enquiry officer on 13.2.2002 and

was accepted on 29.4.2002 whereby on 2.5.2002
dlaclpunary authority appointed Sh. B.C. Patel as
H.O. The aforesaid enquiry officer was prcmoted on 12.5.02

on " ̂  ='"'^"egarh on 14.8..002 and joinedJ.?.a002. ̂ out 28 prosecution witnesses and 5 defence
tnesses are to be examined and as apq>llcant has made

another application for transfer n.
Ihe second Eo B.D.Patel

the enquiry Is Installed for last 8 menrw
. ̂ ® months. The same
defence stand has been takenen taken by respondents In reply

V  to OA-8S9/2002.
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6. I.e«ned counsel for appUoant vehes«„tl„
contended that application 4:PPiloation for extension of time to

™..

perialsslon by this conr-^-
"  the time to con5,letehe proceedings undertaken after B

®tter 8 months are without
Jurisdiction and are liable to be set aside. By
referring to various averments In the reply of
respondents It Is stated that respondents have no
respect to the direction -jrectlon of this court Shlchi tentamouts
to punish him and for thlcthis they are pre-determlned'.

on the other hand, respondents* counsel
contended that they have sought extension of time
With a view to conflate the enquiry and they are
very respectful towards this Tribunal and the
directions Issued and as a large number of witnesses
are to be examined and a representation Is pending
against the second e.o. enquiry has noi- h

4 -«-ry nas not been completed.

8- we have carefully considered the rival
contentions of the parties and perused the material
on record. Barller OA-V9/96 has not dealt on merits
except the contention regarding change of B.C. and In
this conspectus the penalty orders have been set aside.

or resumption of the proceedings but the enquiry has
heen delayed due to representation of aH=llcant for
= ange of Bo and ultimately the Bo was appointed but
a er on promoted and allocated to Chhatlsgarh and on

assumption of duty another application Is fl^d by
applicant for change of bo. This has Inordinately
aelayed the proceedings which cannot be attributed
to respondents, in so far as contempt Is concerned.
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only a wilful disobedience of court's order constitutes
a contempt but excludes any bonaflde or unintended act
or Inability to oon^-ly „lth directions of court as held
by the Apex Court In Kapll Dev Prasad v. state of Bihar
(1999) 7 SCO 569. Moreover. In view of the decision of
the Apex Court In suresh Kumar Poddar v. Dhanl Ram,
2002 (1) SCSLJ ISO though being vested with the power of
conten^jt the same should be exercised sparingly In
deserving cases by this Tribunal. Merely because the
enquiry has been continued beyond six months would not
be conoluslve to establish any wilful disobedience
on the part of respondents. The enquiry could not be

completed because of applicant and the aforesaid act
of respondents Is unintended, as such, we have no

hesitation to hold that respondents have not coitmltted
any wilful or contumacious dlsobedlenoe of this court's

directions to expose themselves for any action.
Accordingly, c® falls and Is dismissed. Notices are
discharged e

9. MA-233/2003 filed for extension of time though
filed after the period of six months but having regard
to the fact that the directions were to complete the

enquiry in about six months* time cannot be construed
to have a positive finding to conclude within a period
of six months and if the enquiry is protracted even

after this period would not be a defiance to the court's
order, we have also perused the reasons recorded and
the efforts made by respondents to comply with the

directions and find that it is on the request of
applicant that eo was changed but due to his posting
he was made available only on 24.9.2002. Thereup8n



-I

c-

\a/

applicant another recast for change of B.o. and
as 28 prosecution and 5 defence witnesses are to be
-ananed and the charge egalnst applloant pertains to
corruption and Is grave having regard to the grounds
adduced in e:<tenslon of tine Is allowed. Respondents
are granted six Months ■ nore tine to ccn^iete the
disciplinary proceedings subject to full cooperation by
applicant. Accordingly, „a Is allowed to this extent.
10• in so far as OA-859/2002 Is concerned, this
court While disposing of oa.79/96 has not Issued any
positive direction that In case engulry Is not cos^Jeted
It Shall abate. Moreover, the tine Unit assigned to
cont-lete the enquiry was tentative while It has been
referred that the sane would be completed In about six
".onthsA tine, if the enquiry Is protracted and gone
beyond the period of six nonths would not have an
automatic effect on Its being dropped and exoneration
of applicant thereof. The delav haeine aeiay has occurred not on
account of respondents' attribute u 4.

attribution but on account of
acts of respondents where he oersl«+.on4.i

e persistently requested for
cnange of e.g. as the ch;,r«ocCharges are grave Involving
corruption and having reoard tny  egard to 28 prosecution and 5
defence witnesses which are yet to be examined the
request of applicant to close the enquiry and quash the
chargesheet la against the public policy and all canons
of jusUce. we are afraid to advert to the contentions
of applicant that after expiry of six nonths respondents
n absence of any extension of tlsn allowed by this court

are without jurisdiction to complete the enquiry as we
have alaredy allowed the extension of tine. Moreover
It would be in the Interest of applicant himself to
participate In the enqulry.whlch. „e earnestly hope to be
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every right to prove hl<? inninnosenoe and In that event
law shall taketake Its own course. The r-o*

4.U reference made

!  ̂ - an. he.p
:  -ee. .n teeponae tothe contenuon o. apparent and „<.ad not h. no attetch
^ -^netton aho„ pre-detenadnation ot adnd and
Dlas on the nav.4. ^part of respondents.

«..rr""" "■he OA la dismissed. No coats.
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