CENTRAL ADMINISTR.\ IVE TRIBUNAL, JABALPUR BENCH
CIRCUIT BENCH : BILASPUR

Original Application No.103 of 2001

Bilaspur, this the 10th day of December, 2003

Hon'ble Shri M.P.Singh -~ Vice Chairman
Hen'ble Shri G.Shanthappa - Judicial Member

Ajit Kumar Das, S/o Shri Sharct Chandra Das,

aged about 61 years, R/o House No.6,Vijaya

Bank Colony, RN Nagar, Main Road, Bangalore -

560033 (Karnataka) - AFPLICANT

(By Aadvocate - Shri S.Paul)
Versus

l. Union of India, through its Secretary,
Ministry of Railway, Railway Board, New Delhi.

2. The General Manager, South Eastern Railway,
Garden Reach, Calcutta,

3. Divisional Railway Manager, wouth wastern
Raiiw .., =ii.s ur,

=+ The 3r.Divisional Engineer.North), South A
Eastern Railwa;, Bilaspur - RESPORDENTS

(By Advocate - Shri M.N.Banerji)

O RDER (Oral)

By M.P.Singh, Vice Chairman -

By filing this Original Application, the applicant
has sought a direction to set aside the orders dated
51041999 and 19.5.2000 (Annexuresea-1 & A2 respectively),
He has also sought a direction to the respondents to pay

him all retiral dues with 18% interest per annum thereon,

2. The brief facts of the case are that the applicant
Was worxing as Permanent Way Inspector in the Railways, He
retired from service on 31.10.1997. A charge-sheet dated
22.10.1997 under Rule 9 of the Railway Servants (Discipline

& Appeal)Rules, 1968 (hereinafter referred to as 'the Dg&a Rules
wWas served on the applicant on 26.10.1997, an encuiry officer
was appointed to investigate into the charges., The enguiry

officer concludeqd the enculiry and has given the following
findings:

"6 F INLINGS

The charge levelled &gainst Shri A4.K.Das is
not established,"”

6.Findings:-

Only_oral evidences are available for
transaction ang Teceipt of 30,000 Nos Keys Two
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Way. Sri A.K.Das could not grocuce any written
=vicence in suppo = of the above transaction,
Crossings of sorts= 2 Nos were sent from RPD to
APR by Sri B.K.Chattopadhyay the then PWI/III/
Rupond when Sri A.K.Das was on leave, No written
evidence could be produced by either by Sri A.K.
Das or by Sri B.K.Chattopadhyay".

The enquiry officer in one finding has held that charge is
not established and in another finding the enquiry officer
has not given its categorical finding but the finding is
very vague in which neither the charge is established nor
rebutted. The disciplinary authority has sent a copy of
the enquiry officer's report to ‘the applicant on 24.6.1999.
The applicant has made his representation to the disciplinary
authority on 3.7.1999 (Annexure-A-11). The disciplinary
authority after taking into consideration the representa-
tion and other materi als on record has passed the order
on 5.10.1999 (Annexure-A-1) imposing the penalty of
" recovery of Rs.1,84,865/- towards cost of 30000 Nos.of
keys(N) (two way) and 2 Nos of x-ing of sorts U/S from
settlement dues of Sri A.K.Das,the then PWI/UMR", The
applicant submitted an appeal against the order of the
disciplinary authority on 27.11.1999, The appellate
autrority vide its order dated 19.5,2000 (Annexure-a-2)

has rejected the appeal of the applicant. Aggrieved by

these orders, the applicant has filed this Original

Application claiming the aforcementioned reliefs.

3. Heard both the learned counsel and perused the
records,
4, The learned counsel for the applicant has

submitted that the enquiry officer has exonerated the
applicant as the finding of the enquiry officer is that
the charge is not established. The disciplinary authority

has not recorded his reasons for disagr:=ement with the
findings of the enquiry oiiicer and communicated the same
to the applicant along with a copy of the enquiry report
to afford him an op;ortunity to submit a representation

as reqguired under Rule 10 of the D&A Rules and the settled

legal position in this regard.
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4.1 The learned counsel for the applicant has also
submitted that the charge sheet was issued to the applicant
when he was in service but the disciplinary proceedings
have been concluded and orders imposing the penalty have
been passed by the disciplinary authority after the retire-
ment of the applicant., According to him no recovery can
be made from the retiral dues of the applicant unless
the orders of the President of India are obtained. In this
connection he has drawn our attention to Rule 9(2) (a) of the
Railway Services (Pension) Rules,1993. He has submitted that
the disciplinary authority has not submitted a report
recording its findings to the President and thus the

respondents have violated the provisions of Rule 9(2) (a) ibid.

4,2 The learned counsel for the applicant has further
submitted that the order rassed by the disciplinary ai thority
does not indicate that any charge was established against
the applicant and on the other hand the disciplinary authority
has placed the burden of onus of the charge on the applicant
instead of deciding the same on the basis of the evidence
adduced in the enquiry,

4,3 The learned counsel for the applicant has also

submitted that in view of the decision of the Principal

Bench of the Tribunal in the case of Shri K.C,Brahmachary Vs.

The Chief Secretary & others,1998(1) SLJ(CAT) 383, the

charge sheet issued to the applicant just a few days before
his retirement for the misconduct committed by him prior to
four years of his retirement is not sustainable.

4,4 For the reasons mentioned above, the learned
counsel for the applicant contended that the orcers passed
by the disciplinary and appellate authorities are not
sustainable in law and are liable to be quashed.

5. On the other hand the learned counsel for the

respondents has submitted that the findings given by
the enquiry officer do not indicate that the charge lewelled
against the applicant was not proved. He has referred to

of the encuiry officer at page 14 of the MA 262/01,

the finding
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and has submitted that the charge against the applicant was
proved, by the enguiry officer. According to him, no evidence
has been given by the applicant against the charge and the same
finding has been given by the disciplinary authority while
imposing the penalty on the applicant. According to him, it is
not a case of disagreement with the findings of the enquiry
officer and as such the discipldénary authority was not requieed
to give any dissenting note before passing the penalty order.
He has also submitted that it is not a case of no evidence

and, therefore, the penalty imposed by the disciplinary

authority is justified.

6. We have carefully considered the pleadings availc:ble
on record, and the arguments advanced by the learned counsel

for both the parties.

7. As regards the contention of the applicant that
NO recovery can be made foom the retiral dues of the applicamt

unless the orders of the President of India are obtained, in
relevant
this context we may reproduce the/provisions of Rule 9 of the

Railway Services (Pension)Rules, 1993 -

“"9. Right of the President to withhold or withdrawn
pension.- (1) The President reserves to himself
the right of withholding or withdrawing a pension
or gratuity, or both either full or in part,whether
pegmanently or for a specified period, and of
ordering recovery from a ension or gratuity of
the whoge or par% of any gecuniary I%EE—Egﬁged to
the Railway, if, in any departmental or judicial
proceedings, the pensioner is found guﬂty of grave
misconduct or negligence during the period of his

service, including service rendered unpon re-employ-
ment after retirement:
i H 1] 1" 1]

(2) The departmental proceedings referred to in

sub-rule (1) -

(2) if instituteq while the railway servant was in
service whether before his retirement or during
his re-employment, shall after the final
retirement of the railway servant, be deemed
to be proceeding under this rule and shall be
continued by the authority by which they were
commenced in the same manner as if the railway

Provide@ that where the departmenggi_ggggggg-
ings are instituted by an authority subordinate
to the President, that authority shall submit
a rerort recording hts findings to the President=

(emphasis Supplied)
From the above rule it is clear that it is the President who

has the power to withhold or withdraw a pension or gratuity if

K\\yzj.\rj//any departmental enquiry the pensicner is foung guilty of
Contd....os//,i
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grave misconduct or negligence; and where the departmental
proceedings are instituted by an authority subordinate to
the President, that authority is required to submit a report
recording its findings to the President. In the instant case
we find that the disciplinary authority of the applicant was

not the President of India and, therefore, the respondents were

required to submit their report recording the findings to

the President of India for passing orders. Obviously, in this
case, the respondents have failed to follow the procedure
as required under Rule 9(2)(a) ibid, and on this ground alone
the impugned orders passed by t he disciplinary & appellate

authorities are not sustainable and liable to becyuashed.

ok Wi o
8. We also find that the enquiry officer in his . finding

has stated that the charge is not established, rn~gﬁ::£izst
pax%—oé—thei%lnding and in the other part of the finding also
the enquiry officer has neither established the charge nor
rebutted the charge. Therefore, in such circumstances, the
disciplinary authority was required to record the reasons for
disagreement while disagreeing with the findings of the enquiry
officer, before imposing the penalty on the applicant, This

has not been done by the disciplinary authority. The Hon'ble

Supreme Court in the case of Punjab Nstional Bank and others Vs.

Kunj Behari Misra, (1998)7 SCC 84 has specifically held as

under on this aspect -

"Whenever the disciplinary authority disagrees with
the enquiring authority on any article of charge then
before it records its findings on such charge, it must
record its_ tentative re:sons for such disagreemént and
ive to the delinguent officer an_opportunity to
Xepresent before it records its findings. The report
of the enquiry officer containing its findings will
have to be conveyed and the deldgquent officer will
have an opportunity to pursuade the disciplinary
authority to accept the favourable conclusion of the
enquiry officer. The principles of natural justice
require the authority which has to take a final decisim
and can impose a penalty, to jive an opportunity to
the officer charged of misconduct to file a representa-
tion before the disciplinary authority records its
findings on the Ccharges framed against the officer",

In view of the above legal position, the orcer passed by the

NSt . _ atore-mentioned
d*oc1pllnary authority without affording thq[opportgnity +to

QE}{iji/ifplicant, is not sustainakle and liable to be cuashed,

contd...O.G/-
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9. We also find that the order passed by the disciplinary

authority is a cryptic order.

10. For the reasons reccrded above, we f£ind that the
procedure followed by the respondents and the penalty imposed
by them while passing the impugned ordsrs dated 5.10,1999 and

19.5,2000 ame not sustainable in the eye of law,

11, In the reault, the Original Application is allowed,
The impugned orders dated 5.10.1999 (Annexure-a-1) and
19,5.2000 (Annexure-A-2) passed by the disciplinary and
appellate authorities are quashed and set aside.

12, Before we may part, it is observed that on 1.4.2002
this Tribunal has passed an interim order to the effect
that "the respondents are directed to release the
undisputed claims of retiral dues to the applicant within

one month". The learned counsel for the respondents has not

denied that these dues have not been released to the applicant.

We, therefore, direct the reaspondents to release the undis-
puted claim of all retiral benefits immediately, in any case
within a period of two months from the date of r eceipt of

a copy of this order, along with the interest at the rate

as provided in the GPF Rules, from the date of retirement
till the date of actual payment. The respondents are,however,
at licerty to proceed in the matter, if so advised, in

accordance with rules and law, within a period@ of six months.

In the facts and circumstances of the case, the parties are

directed to bear their own costs of this litigation,

(G Jphanthappa) (M.P.Si\r:g\h)

icial Member Vice Chairman.
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